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1. Form and contents of appellan t's brief. The opening brief of the appellant (or 
the petition for appeal when adopted as the opening brief) shall contain: 
(a ) A subject index and table of citation s with eases alphabetically arranged. 
Citations of Virginia cases must refer to the Virg inia Reports and, in addit ion, may 
reier to o ther reports containing such cases. 
(b) A brief statement of the material proceedings in the lower cour t, the errors 
assigned, and the questions involved in the appeal. 
(c) A clear and concise sta tement of the facts, with references to the pages of 
the record where there is any possibility that the other side may question the s tate-
ment. 'Where the facts a rc controver ted it should be so slated. 
(d) Argumen t in support o f the position of appellant. 
The brief shall be signed by at least one a ttorney practicing in this court, giving 
his address. 
The appellant may nclopl the petition fo r appeal as his opening brief by so stating 
in the peti tion, or by g iving to opposing counsel written notice of such intent ion 
within five days of the receipt by appellan t of the printed record, and by filing a 
copy of s uch notice with the clerk of the court. No a lleged error not specified in the 
opening brief or peti tion for appeal shall be admitted as a ground for arg ument by 
appellant on the hearing of the cause. 
2. F orm and contents of appe11ee's brief. The brief for the appcllee s hall con tain : 
(a ) A subject index and table of citations with cases alphabetically arranged. 
Citations of Virginia cases must refe1· lo the Virg inia R eports and, in addition, may 
refer t o other reports con taining such cases. 
( b) A s tatement of the case and of the points involved, if the appellce disagrees 
with the ~tatemcnt of appellant. 
(c) A statement of the facts ·which are n ecessary to cortect or amplify the state-
m ent in appellant's brief in so fa r as it is deemed erroneous or inadcQuatc, with ap-
propriate reference to the pages of the record. 
(d ) Argument in s upport of the position of appellee. 
The brief s hall be s igned by at least one attorney practicing in this court, giving 
his address. 
3. R eply brief. The reply brief ( if any) of the appellant shall contain a ll t he au-
thorities relied on by him, not referred to in his petition or opening brief. In other 
respects it shall conform to the r equirements for appellce's brief. 
4. Time of filing. (a ) Civil cases. The opening brief of the appellant (if there be 
one in addition to the petition for appeal) s hall be fi led in the clerk's office within 
fifteen days after the r eceipt by counsel for appellant of the printed record, but in no 
event less than twen ty- five days before the firs t day of the session at which the case 
is to be heard. The brief o! the appcllee shall be fik--d in the clerk's office not later 
than ten days before lhc fi rst day of the session at which the case is to be heard. The 
reply brief of the appellant shall he filed in the clerk's office not later than the day 
before the first day of the session at which the case is to be heard. 
(b) Orimin<tl Oases. In criminal cases b riefs must be fi led with in lhe time specified 
in civil cases ; provided, however, tha t in those cases in which the r ecords have not 
been printed and delive red to cou nsel a t least twenty-five days before the beginnit1g-
of the next session of the court, such cases shall be placed at the foot of the docket 
for tha t session of the court, and lhe Commonwealth's brid sha ll be fi led at least ten 
days prior to the cal ling of the ca~c, and the reply brief for the plain tiff in error not 
later t han the day before the case is called. 
(c) SliJ)Ul((tiOn of counoel ,ts t o fi l ing. Coun sel for oppos ing pa rties may fi le with 
the clerk a writ ten stipttlat ion changing the time for fil ing briefs in any case; pro-
Yidcd, however, that all briefs must be fi led not later than the day before such case 
l ; to be heard. 
5. N umber of copies to be filed and delivered to opposing counsel. Twenty copies 
of each brief shall be filed with the clerk of the court. and at least two copies mailed 
or <lclivcr cd to opposin.'{ coun ;;el on or before the day on which the brief is filed. 
6. Size and T ype. Br ids shall be nine inches in leng th and six inches in ·width, so 
as to conform in dimensions lo the prin ted record. and shall be printed in type not less 
in size, as to height and width, than the type in which the record is prin ted. The 
record number of the case and names of counsel shall be printed on the front cover of 
all briefs . 
7. Non-compliance, effect of. T he clerk of this court is directed not to receive or 
file a hrief which fa ils to comply wit h the requirements of this rule. If n either side 
has fi led a f) roper brief the cause will not be heard. Tf one of the par ties fai ls to file 
a proper brief he can not be heard, bnt the cat;e will be heard e11: parte upon the argu, 
ment of the party by whom the brief has been filed. 
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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2792 
DRURY H. MARROvV, 
1.Jersus 
RO"\VLEY FERGUSON AND A. H. FERGUSON. 
PETITION FOR ·wRIT OF ERROR AND 
SUP ERSE DEAS. 
To the Honorable Chief Justice and Associate Justices of the 
lrupreme Coit-rt of .Appeals of Virginia: 
Your petitioner, Drury H. Marrow, respectfully represents 
that he is aggTieved by an order of the Circuit Court of Meck-
lenburg County, Virginia, entered on April 30, 1943, in a cer-
tain action therein depending, wherein Rowley Ferguson and 
A .. H. Ferguson were plaintiffs and petitioner, Drury H. Mar-
row., wa:,; defendant. 
A transcript of the record and judg·ment complained of is 
herewith presented as a part of this petition. 
THE CASE. 
By notice of motion for judgment filed on March 25, 1943, 
Rowley Ferguson and A. H. Ferg"Uson., plaintiffs, proceeded 
against Drury II. Marrow, clefendant, asking for judgment in 
the amount of $1,250.00 as damage for tl1e erroneous sur-
2~ vey, plotting, and •marking the corners of a certain lot 
iu . the town of South Hill now owned by the plaintiffs. 
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'fhe defendant being a certified land surveyor, was employed 
to make such survey and mark tho corners of said lot by their 
immediate predecessor in title, causing· plaintiffs to erect a 
residence upon said lot closer to a street than they intended. 
The defendant filed bis demurrer to this notice of motion 
on April 19, 1943, upon the ground that there was no. privity 
between the defendant and plaintiffs and any action the plain-
tiffs may have had, if any,, was against their predecessor in 
title. Thereupon, the Court permitted the plaintiffs to 
amend their notice, by inserting therein that defendant per-
formed the act now complained of ''well knowing that said 
survey, plot and markings on the ground were being done to 
conyey said lot to plaintiffs, and for the sole benefit of them'', 
and overruled said demurrer. T<> which action of the court 
the defendant excepted. The defendant thereupon filed his 
plea of not guilty. 
The trial of the case before the Honorable N. S. Turnbull, 
Jr., the judge of this circuit, and a jury, was commenced on 
April 26th and then adjourned to and completed on the 28th. 
This triul resu]ted in a verdict in favor of the plaintiffs 
against the defendant in the amonnt of $1,000.00. The de-
fendant thereupon moved to set aside the verdict as being 
contrary to the law aud the evidence; for the refusal of the 
court to admit proper evidence and the admission of improper 
evidence; for tllat the jury were improperly instructed as to 
the law applicable to the facts of the case, and for the im-
proper remarks of the court and counsel for the plaintiffs in 
the presence of the jury. The Court thereupon continued 
this motion to the thirtieth of April and directed counsel 
for defendant' to state their motion h1 writing at that 
3* «time, which motion was reduced to writing under seven-
teen different grounds, including therein the exceptions 
of the defendant made during the course of the trial as set 
out in the record. The motion was argued before tT udge 
Turnbull on the thirtieth nnd overruled by him and judgment 
was entered on the verdict. To ·which the defendant ex-
cepted. 
Sometime during the early part of l\Iay, ,Judge Turnbull 
became ill and ever since has not been in a position to sig·n 
the certificate of exceptions in this· case. Judge S. Du Val 
l\fartin was duly designated to hold the ,June Terin of this 
court which began on June 21st and adjourned on ,June 25th. 
Counsel for defendant notified in writing counsel for plain-
tiffs that they would present a certificate of exception to 
"Tudge Martin on the first day of the term and request that 
they be heard as soon as Judge Martin could do so, which 
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was done! and the hearing was set by the Judge for and heard 
on .June 25th. 
'1,her~ was 110 stenographic report taken of the evidence 
and inciifonts of trial. 
.ASSIGNMENT OF ERROR. 
1. The Court ~rred in granting Instruction D (R., p. 35), 
telling the jury tbbt._ the damage, if any, was the cost of mov-
ing the p]aintiffs' re~dence from one place on their lot to 
another with such otlp::r damage as naturally flowing there-
from. · 
2. The Court erred in granting Instruction F (R., p. 35), 
telling the jury that the plot of the claimed erroneous survey 
was Cln1itfon to be rec'.orded in the appropriate Clerk's Office 
and becomes a part of the public records of title to the land 
in question. 
4• *3. The court erred in admitting in evidence the maps 
of J!}. Douglas Gregory, C. L. S. ( original exhibits .A and 
B)., in that said maps were erroneous, misleading and confus-
ing· to the jury and containe.d hearsay evidence as to contro-
verted facts. 
4. Tl1e Court erred in granting Instruction X and in refus-
ing to grant Instructions 2, 3, 4 and 6 (R.., p. 37), which last 
correctly stated the burden of proof in this case. · 
5 The Court unduly limited argument of counsel and made 
remarks during the course of the argument which tended to 
confuse the jury of the matter involved. 
QUESTIONS INVOLVED . 
.. 
The questions involved will be treated in the argument as 
follows: 
1. 'rhe measure of damage to property caused by a build-
ing· b~ing placed nearer to the property line than intended, 
clue to error of a land surveyor in establishing the property 
lines. 
r,.. Damage to the property. 
b. Damage to the title. 
2. Admissibility in evidence of maps containing incorrect, 
confusing and misleading info11m~tion and hearsay statements 
as to controverted matters. 
3. Burden of proof of error in establishing boundary lines 
by land surveyed. 
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4. Court's limitation of argument of counsel and making 
remarks that tend to confuse the jury. 
*STATEMENT OF FACTS. 
Row]ey Ferguson purchased a lot of R. H. Bugg, which was 
to be cut from two larger lots owned by Bugg, being a part 
of the Ben Matthews addition of the town of South Hill, a 
subdivision made some fifteen years ago.. The lots owned 
by Bugg fronted two hundred feet on an unopened extension 
of Virginia Street, which was surveyed and donated at the 
time of the above mentioned subdivision in 1928 and extended · 
back in a southernly direction in parallel lines, the eastern 
line for a distance of 318.61 feet and the western line for a 
distance of 276.06 feet. Virginia Street extends in an east-
ern and western direction. A map of the Ben Matthews sub-
division is of record. The lot Ferguson was purchasing was 
to front sixty feet on the south side of the extel_lsion of Vir-
ginia Street and extend back in parallel lines two ·hundred 
and tweuty feet; this lot was to be sixty-five feet west of the 
eastem boundary line of the Bugg property. 
In the neg·otiations Bugg· agreed to have a survey and plot 
made of· the lot showing the lot in question and a. lot to the 
east thereof fronting sixty-five feet on Virginia Street and 
extending back in parallel lines with and the same distance· 
of the lot sold, which would be a subdivision of the north-
eastern corner of the Bugg property. After Ferguson and 
Bugg had ·reached ai:i- agreement, they went to the office of 
L. B. Smith, attorney at law, and engaged him to have their 
agreement e:xecu~ed, Bugg· to pay for drawing a proper deed 
and have a survey and plot made of the two lots and Ferguson 
was to pay the recording c'1arges. The dee~ was to be made 
to A. II. J?erguson, the uncle of the purchaser, who was ad-
vancing tbo purchase price and was to hold title for its se-
curity. Mr. Smith eng·aged the defendant, a certified 
6* land surveyor, *to survey and plot the property · and 
mark the · corners thereof with stakes. He told the de-
fendant the purpose of the survey, gave him a blueprint of 
the Ben Matthews subdivision and went with him upon the 
ground and pointed out certain landmarks, some distance 
to the east of the property on Virginia Street where the same 
was developed and used as a street. · Immediately to the east 
of the Bugg property is the Ben Matthews l1ome place now 
ownecl hy S. P. Anderson. At the time of the survey in ques-
tfon Virg·inia Street was used from the eastward up to the 
Matthews, now ~nderson, residence. It was not used or 
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marked off to the westward of that point. The street runs 
pfactically straight from the Matthews residence to the east-
ward and as plotted in the map of the Matthews subdivision 
the street curves to the south westward of the Matthews resi-
dence. Since the aforesaid survey the only change in the 
street is that a residence has been built on the Ferguson lot 
some several hundred yards west of the Matthews residence 
and the occupants of the Ferguson house have used what 
they thought to be an extension of the said street in getting 
to thiH property. The defendant testified that using the land-
marks pointed out to him and others he found, he established 
the eastem corner of the Bugg lot and surveyed off the two 
lot~ as requested. He found an iron pin at the northeastern 
comer of the lot which was the northwestern corner of the 
Ben l\fa tthews residence lot and drove pins at each of the 
other five corners of the two lots. · In making his survey he 
placed his transit on each of the corners to take the magnetic 
bearings. 
After the plot was made and the deed executed, Mr. Smith 
had. them recorded. Neither of the Fergusons ever saw either 
the plot or deed. On the afternoon of the day the survey 
7~ was made, Rowley *~,erg~uson went upon the property _and 
found iron stakes driven in the ground at what he thought· 
to have been the four corners of his lot. The propertv was 
covered with a thick growth of broomstraw and these .. stobs 
could not be readily seen, so he erected large wooden stobs 
at each of the corners by the stobs placed there by the sur-
veyor. ·He pointed out these corners to Snead Willis whom 
he requested to mark off the site upon which to build his 
residence upon the property in such a manner as to give him 
a sufficient front yard and on a line with the Matthews resi-
dence. Mr. ,,rmis later marked the site for such a residence., 
placing it on a line with the Matthews residence and giving, 
as he thought, a front yard of some twenty-five or thirty feet. 
Such a residence was soon afterwards completed. . 
About two years after the above mentioned survey and 
traneactions, S. P. Anderson purchased the Ben Matthews 
residence and engag·ed the defendant, Drury H. Marrow, to 
establish and stake off the boundaries of this property. In 
doing this work, the defendant proceeded in the same man-
ner ns in the Bugg survey. ·when he ~;ot to the northwestern 
corner of the Matthews property which is the northeastern 
corner of the Bugg property, he did not find a marker, and 
he then drove an iron pin in the ground at that point. HP 
did find the pin he placed at the southeast corner. of the Bugg 
·subdivision. 
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After the last mentioned survey, Rowley Ferguson saw the 
stake placed at the northwestern corner of the Matthews. prop-
erty which was some twenty-six feet southward of a bent iron 
pin placed in the ground as he thought to mark this corner. 
Aud if this was not the corner, his house was much closer to 
the street than he intended. Therefore, l1e sent for Mr. 
8* Marrow and discussed *the matter with him on the pr~m-
ises at which time the defendant admitted that he: used 
the bent iron pin as the corner in his first survey and that it 
was some twenty-six feet north of the true corner. It de-
veloped that the marker placed at the time of the last survey 
is the true corner and to extend Virginia Street from this 
point t~, the westward will place the Ferguson residence with-
in six and·a half feet of the street. 
· The defendant testifying in his own behalf,. stated that 
after ihe Anderson survey he was requested by Rowley Fer-
guson to recheck the Bugg· survey, at which time Ferguson 
pointed out to him the bent iron pin some twenty-six feet to 
the northeast of the Bugg corner., stating that he, .the defend-
ant, had used that pin as the corner in making the Bugg sur-
. vey. The defendant denied that he admitted using this as 
the corner, and knew that he could not for this reason: there 
is a chopped fore and aft pine tree on the Bugg and Mat-
thews, now Anderson, line, through which he extended · his 
line in both surveys; bis plot of the Bugg· survey is correct 
as to eonrses and distances in accordance with the map of the 
Mat.thews subdivision; the iron pin, which Ferguson claims 
to have been established as the corner is two feet east of an 
elongation of the dividing· line of the Bugg and Anderson 
propE:rties, and if he had used that pin as a corner and , ex-
tended his line through the chopped tree all the magnetic 
bearings·would be chang·ed. 
Competent land surveyors testified for both the plaintiffs 
and clefeudaut that insofar as the plot of the Bugg survey as 
made by the defendant can be checked either on the ground or 
bv a comparison with the map of the Matthews subdivit:don, it 
aj)pears correct. The magnetic courses are not exactly the 
same as given but this is due to the variation of the needle 
9~ of the comp·ass, but *of course.: it could be ·erroneous by 
ext<'11ding the survey to the north of the true northern 
boundary and such an error could only be ascertained ·by as-
certaining the markers placed . there by the defendant; the 
defendant could not have used the iron pin some twenty-six 
feet to the north of the true corner and extended the line 
through the chopped fore and aft pine on the eastern line· of 
the Bugg· property as the said iron being two feet to the east 
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of an exte1tsion of the true line, all of the mag·netic. bearings 
would have then been changed and such a survey would not 
<'Orrespond with the plot of the Bugg land as made by the 
defrndant. · · 
The evidence is that some twenty-six feet to the north of 
the true northwestern corner of the Ferguson lot, which is 
the northwest" corner of the Bugg lots that defendant was 
requested to survc-y is a wooden stob or iron pin, some wit-
nesses say one., and some the other, and others both, and that 
some twentv-six feet to the north of the true southwestern 
corner of s~icl lot is an iron pin. The only other markers 
that can now be found are the bent iron pin in the street· and 
the -iron l)ipe at the true northeastern corner of the Bugg 
property. Several witnesses testified as to the presence of 
the chopped fore and aft pine tree on the eastern boundary 
line of the Bugg property .. 
. E. Donglas Gregory, a certified land surveyor, testified that. 
he had g-one upon the property at .the request of plaintiffs 
and macJ.:~ certain surveys and plats of the same and the prop-
erty·, surrounding it, and introduced in. evidence two plats 
which were filed as exhibits marked "A" and "B-' '.. The origi-
nals of which are certified as a part of the record. On the plot 
marked Exhibit "B" is the ·stateme11t in the certificate signed 
by the surveyor as follows: '' Points A, B · & C on this 
10* map, pointed out to me by ~Mr. Hodg·es, as corners used 
by )Ir. :Marrow in the survey of Oct., 1940". The· Mr. 
Hodges . ref erred to is counsel for plaintiffs. The map re.:. 
fo~·red to is the one of the Bugg property in question. Points 
A, B & C are the bent iron pin twenty.:six feet to the north-
ward of the true northeast corner of the Bugg property, the 
stick to the northward of the true northwest corner of the 
Ferguson lot and the iron pin to the northward of ,tbe true 
r,;odhwest corner of the said lot, respectively. (The quoted 
statement was objected to as hearsay upon controverted mat-
ters ( R., p. 23.)). This witness testified that the lines of the 
Ilugg land, which includes the Ferguson lot on tl1e west, as 
should have been surveyed off and plotted by the defendant, 
nre the unbroken lines south of Virginia Street as shown on 
11is plat marked Exhibit "B" and _if the point marked "Bent 
Iron in Road-A" on that plot was used as the northeastern 
eorner of the Bugg lot then the north line of the Marrow sur-
vey was shown upon said Exhibit '' B '' as the line from A-to B 
thC'r<:•on and the southern line as run by the defendant would 
be the broken line on said plot, to the north of the true line, 
running from point C to .the: eastward. . : 
He ndmitted that the bent iron pin in the road twenty-sL~ 
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feet to the northward of the true northeast comer of the 
Bugg lots was at least two feet east of an elongation of the 
eastern boundary line of the Bug·g property. Counsel for de-
fendant in moving to exclude the said plot marked exhibit 
"B" pointed out that it was erroneous in that it showed on 
its face that the extended broken line from the point marked 
''Bent Iron in Road-A", otherwise referred to us a bent iron 
pin, to the point marked "Iron Pipe comer of fence" the 
true 1101·theast corner of the prope1·ty, ·was an elongation. 
of the eastern bounda1·y of the Bugg property and, 
11 • +'if as this witness· admits, the said bent iron pin was 
two feet to the east of said elong·ation of such boundary 
this broken line should be given a different magnetic bearing· 
of th,~ true line and should not be shown as an elongation of 
the trne line as given on the plot (R., p. 25). 
At an early stage in the trial, the Court ruled _that the eost 
of removing the Ferguson house was the measure of damage 
in thhi case, if any (R., p. 23). 
The evidence as to damage is as follows : 
Rc,-wley Ferguson-"I have been damaged at least 
$1,200.0017 (R., p. 20). 
R. C. Lambert-''The property has been damaged =l's"'" but 
cu.nnot give an opinion of the amount of damage'' (R .. , p. 21) ~ 
Snead Willis-" The ·value of the house which is now six 
feet from the street line, is about $1,000.00, less than "it would 
be if it were 25 or 30 feet back from the true street line, 
where they intended it to be,, (R., p. 22). · 
S. A. Reekes-'' • "" • thought it would cost from $1,000.00 
to $1,500.00 to move the Ferguson house back twenty-five to 
thirty feet" (R., p. 22). 
W .. J. Stu rt-'' Cost of moving house 20 or 30 feet $750.00, 
new septic tank $100.00, cost of moving house 10 or 30 feet 
of little difference; main cost of raising and lowering house 
on its foundation'' (R., p. 27). 
The Court instructed the'jury that the measure of the dam-
age wa.s "• * * the cost to move the plaintiffs' residence back 
so as to give plaintiffs a front yard 25 or 30 feet from street 
line together with such other damag·es as naturally flow there-
from, * "" * ''. Plaintiffs' instruction D (R., p. 35). The 
12° only other instruction *given that seems to bear upon 
• 
D. H. Marrow v. R. Ferguson and A.H. Ferguson 9 
the measure of damag·e is plaintiffs' Instruction F (R., 
p. 35) as follows: 
"The Court instructs the jury tl1at a plat of survey made 
by a surveyor, is entitled to recordation in the appropriate 
Clerk's Office of the county or city in which the land sur-
veyed is located, and becomes a part of the public records of 
title to said land.'' 
During the course of arg'Ument before the jury the court 
refused to permit counsel for defendant to argue that the 
house would not be moved and the lack of necessity for it 
to be moved and therefore the damages incident thereto as 
pointed out by counsel for plaintiffs would never be incurred 
(R., p. 41). 
ARGUMENT. 
The Measiire of Dama,ge. 
The two instructions given by the court, Plaintiffs' In-
structions D and F, as to the measure of damage, raise the 
questions of the damage to the property and damage to the 
title of the property. They will be considered separately. 
a. Damage to the PropertJJ: The injury in this case is that 
the plaintiffs placed a residence on their lot six and a half 
feet from the street instead of twenty-five to thirty feet as 
they intended. The lot is sixty by two hundred and twenty 
feet. It was two years before the error was discovered. And 
as the trial court pointed out the residence was on their lot 
and they could not be required to move it (R., p.· 41). No 
special damage is either alleged or shown. 
The Court's instruction to the jury as to the measure of 
damage for this injury is as follows : 
13° *'' The Court further instructs the jury that if you be-
lieve from the evidence the clef endant was g·uilty of neg-
ligence in tl1e premises and did in fact, place the corner 
marker to said lots 26 ft. inside of the street, instead of on 
the correct property line to said. street, and the plaintiffs, in 
reliance thereon, placed their residence on or approximately 
on, to-wit: within 6% feet of the street line,, u11der the im-
pression that there was a yard 25 or 30 ft. in depth in front 
of their residence, then the damage would be the cost to move 
plaintiffs' residence back so as to give plaintiffs a front yard 
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25 or 30 ft. from street line, together with such other dam .. 
ages as naturally flow therefrom, not exceeding the sum of 
$1,250.00 the amount sued for." Instruction D. (R., p. 35.) 
Circumstances under which the cost of removing the build-
ing would be the measure of damage can be imagined. If the 
house bad been placed in the street or partly therein, there 
would be a duty on the owners to remove it, but the house 
here is safely six and a half feet from the street line, which 
is not unheard of for residences even in a town of the size of 
South Hill. There is no evidence that it must be moved for 
any reason, and no doubt, as counsel attempted to argue to 
the jury, it will never be moved (R., p. 41). 
It is submitted that the true measure of damage in this case 
is the reduction in the market value of the property~ if any, 
caused by the error complained of. This is the general rule 
applied in all cases of damage to property, except for special 
reasons when it is shown that such measure would not be com-
pcr.satory. No special reason or damag·e bas been shown in 
this case as to why the general rule should not apply. 
In Norfolk db lV. Ry. Co. v. Richm.011,d Cedar 1¥ orks, 160 
Va. 790, 170 S. E. 5, 10, Judg·e Holt lays this rule down as 
follows: 
'' The proper measure of clamag-e for permanent injury 
to ~~eal property is the diminution in market value. 
14* • 
''There is no magic in 'Market value.' The underlying 
purpose of the law is to make the wrongdoer pay for the 
damap;e he has done. In its assessment some general prin-
ciple should be followed. It is a practical rule, has been 
found to work, and so has been adopted as a fair measure of 
value in ordinary cases." 
It will no doubt be contended that the witness, Snead ·wmis, 
in testifying· placed the diminution to the market value · at 
$1,000.00, the amount of the verdict and within line with the 
accounts of the evidence as to the damage sustained, and that, 
the ref ore., the instruction of the court was harmless. If this 
te~timony · should be singled out for this purpose, attention 
i:-; called to the fact that there was no stenographic report of 
the testimony; the judg·e that certified the testimony did not 
preside at the trial, and no one was available to certify the 
· same until long after the trial. For this reason the meaning 
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of the testimony should be examined closely with reference 
to the other facts in the case .. 
The notice of motion for judgment asks for damage be-
cause "and be is now called on to move his house back into 
his lot, and without the street" (R., p. 4). 
The court ruled early in the trial of the case before the 
defendant had an opportunity to introduce any evidence that 
the cost of moving the house was the measure of the damage 
(R., p. 22), and it is fair to assume that under this ruling de-
fendant would not have been permitted to introduce evidence 
as to the diminution in the· market value; the court in-
structed the jury that the removing cost was the· measure of 
. damage (R., p. 35), and refused an instruction upon the 
market value (R., p. 37). Therefore, it would certainly seem 
that the trial judge and counsel for plaintiffs did ~not 
15=1.: at the time construe the testimony of Snead WiHis a 
statement as to the diminution in the market value of the 
}Jroperty. 
b. JJmnage to Title of P 1ropertn: Instruction F granted by 
the court (R., p. 35) is as follows~ 
"The Court instructs the jury that a plot of survey made 
l>y a surveyor, is entitled to recordation in the appropriate 
Clerk's Office of the county or city in which the land surveyed 
is located, and becomes a part of the public records of title to 
said land. '' 
.All the evidence is that the plat made by the defendant is 
cor.rect insofar as any error can be discovered by reference 
to it. Plaintiffs .contend that the error was not in the courses 
and distances given on the plot,, but in staking out the lot on 
the ground. 
It is considered that the only purpose that can be assigned 
for the ~;ranting of this instruction in this case was to tell the 
jury tlmt it was proper for the jury to consider that the de-
fendant had damaged the title to the property of the plain-
tiffs. It· is submitted that no pleading or evidence can be 
found in the record to bear such a contention and it would 
be diffcult to conceive any rule of law as to why this in-
struction was granted in this case. There was no question 
of the identity of any map involved. Certainly it could not 
be for slander or disparagement of the property. The ele-
ments of such an action are as set forth in 33 Am. Jur. 312: 
"Gcmerally, the publication of any false and malicious 
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statement which leads to dispar~ge the quality, condition, or 
value of the property of anothe~, and which causes him spe- . 
cial injury or damag·e, is actionable.',. 
In this case the plat is admittedly correct; there is no in-
tention of malice; and no special damage is shown. 
16'l(c *"\Vhatever may have been the purpose of the instruc-
tion, its .natural effect upon the jury in this case would 
be to lead them to believe that the recordation of the Marrow 
plot injured the title of plaintiffs in the property in question,. 
and did not explain such damage or tell how it should be 
measured. They were left to their own imagination to anive 
at what they should do in regard to it. 
Applicable to this instruction is the statement of Hudgins, 
J .. , in Hendricks01i v. Meredith, 161 Va .. 193, 170 S. E. 602,. 
605: 
''Without further discussion, • w +., even as abstract propo-
sitions of law., the principles enumerated in that part of the 
instruction quoted are not fully stated, and even if they were,. 
they are abstract, principles which have a tendency to con-
fuse, rather than clarify, the issue to be decided by the jury.'~ 
And Judge Cardwell's statement in Scott's Exor. v. Ches-
ter-man, 117 Va. 584,615; 85 S. E. 502, 512: 
''It has been too often rnled by this court to need citation 
of authority, that any instruction calculated to mislead the 
jury, whether it arises from ambiguity or any other cause,. 
ought to be avoided; and if given it will oblige the appellate 
court to reverse the judgment.,"' .. 
.A.tl'Jni8sibility of Maps Containing Incorrect, Confusin,q or 
JJ:l~leading Information antl H earsaJJ Statements 
as to Controve·rted .Jfatters. 
The maps made by E. Douglas Gregory, Surveyor, original 
Exhibits A and B, should not have been introduced in evi-
dence as they state or certainly could easily have led the jury 
to believe that the point marked thereon '' Bent Iron in 
Road-A" was an elongation of the true eastern boundary or 
the property surveyed by the defendant, when all the evidence 
is that such point is some two feet to the east of such an 
elongation and map B contains statements of hearsay 
17"' evidence as to the position of the corner *'of the survey 
made by the defendant. The two questions will be dis-
cussed separately. 
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a. Admissibility of maps conta·i.ning incorrect, confusing or 
mi~leading statements. 
The usual practice of making land surveys., are as done in 
this case, by measuring off the distances along· the various 
magnetic meridians surrounding the property. Neither lati-
tude nor longitude are given. For all practical purposes the 
location of the usual tract of land described in a survey can 
be located only by landmarks. In this case the plaintiffs' 
agent pointed out the landmarks to the defendant from 
which the survey was to be made in accordance with the map 
of the Ben Matthews subdivision, origfoal Exhibit D. The 
defendant established a landmark, the chopped fore and aft 
pine, at a point on the eastern boundary of the land he sur-
veyed. Fitting the Marrow plot on the. fore and aft pine 
and the magnetic meridian of its eastern boundary line, a 
comparison with the said maps of the Ben Matthews sub-
division and those made by Gregory, shows that the Marrow 
plot and survey was upon the c.orrect longitudes. The plain-
tiffs' contention is that his survey placed the lot twenty-six 
fe!::t north of its true latitude. 
'l'hc~ Gregory maps were made and used to support plain-
t.i:ffs' contention that the defendant made an error in his sur-
vey by starting from the proper landmarks some distance to 
the east of the property on the used portion of Virginia Street 
which portion of said street ns used was straight or appeare.d 
to be so, and that from those landmarks the defendant meas-
ured off the given distance in a straight line, not allowing for 
the curve of the street to the south and by doing so he 
18* established the northeast *corner of the property he 
was surveying twenty-six feet northward of its true lo-
cation, at the point marked '' Bent Iron in Road'' on the · 
Gregory map. The Gregory map A illustrates how this could 
be done. The Gregory map B purports to illustrate how the 
l\farrow survey was made and also how it should have been 
made. It is admitted that the unbroken lines on that plot 
south of the street are the true lines of the property. It is 
claimed that tl1e lines from the point marked on the plot 
"Bent Iron in Road-A'' to the point marked Stick B is the 
northern boundary of the property as erroneously placed by 
the defendant and that the broken line two hundred and 
twenty feet southward of that line running from the point 
"Iron Pin near pig pen C" to the east is the southern line 
as erroneously placed by the defendant (R., p. 23). 
This gives the Marrow plot the correct longitude but places 
it twenty-six feet northward of its true latitude and ties in 
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with the fore and aft chopped pine tree on the true eastern 
b01m.clarv. The reasonableness of this contention shows the 
vice of ti1e error in the Gregory maps. He himself admitted 
that the point marked on his map as "Bent Iron in Road-A." 
is two feet east of an elongation of the true eastern property 
line and not as shown on his maps; and that if the eastern 
property line was run from the bent iron pin through the 
fore and aft pine, this would change the other bearings on 
the :Marrow plot. 
It must be conceded that the ~farrow map cannot be recon-
ciled as having both the bent iron pin in the street and the 
fore and aft tree as its boundary lines. The Gregory maps 
show them as being there. Therefore, those maps have no 
p]ace in the evidence. It is natural that the explanation and 
memory of counsel's denunciation of tbe maps' deceit 
19,v., was forgotten with the maps' presence ~in the jury 
room. There was evidence that the defendant ad-
mitted he used the bent iron pin as the northeast corner of 
the lots-the maps show how it was done. 
The general rule as to the accuracy of maps, diagrams, &c.., 
is stated in 9 Blashfield 's Cyclopedia of Automobile Law and 
Practice, p. 803: 
"·Strict mathematical accuracy is not required to render 
a map admissible, and a roug·h plot or sketch of the alleged 
place of an accident may be admissible. If it is incorrect, it 
ought not to be difficult to show that fact and deprive it of 
any fajurious effect on the mind of the jury.,, 
~l1he question in this case is was the fore and aft pine tree 
and the true northeast corner of the property in question and 
· the l1ent iron pin in the street twenty-six feet north of such 
corner in a straight line. Although the surveyor Gregory 
stated that be did not see the chopped fore and aft pine when 
he made this survey all the testimony is that it was on the 
true line, therefore, Gregory says that these three points are 
in a straight line, and his map shows them accordingly. He 
later admitted that the bent iron pin was two feet to the east 
of a straigl1t line, but the maps were pe1·mitted to stay in 
evidence and they are the evidence that went to the jury room. 
And a~ stated in 9 Blash-field's Cyclopedia of Law and Prac-
tice, p. 813, in referring to misleading photographs., which 
equally applies to private maps: 
''The averag·e juror regards a photograph as a true repre-
sentation of the represented objects, although it is not incle-
D. H. Marrow v. R.. Ferguson and A.H. Ferguson 15 
pendent evidence and is admitted only as explanatory of the 
testimony, it has a more convincing effect upon the jury than 
the spoken word.'' 
Of course, illustrative diagrams need not be mathemati-
cally correct, but in the case of a plot purporting to be made 
from an accurate survey of the line in question, should con-
tain no misleading facts or errors, and as stated in 20 Am. 
J' ur., p. 830: 
"It is essential, of course, to the admissibility of 
20·* *a map or plat * * 41< to have been made accurately.'' 
b. Adrnissibility of 1na.p containing hearsay staternents of 
,natters in controversy. 
'fhe theory of plaintiffs' case is that the defendant made 
his survey of the land in question upon the correct magnetic 
meridians but twenty-six feet to the north of the true lati-
tudinal position of the boundary lines of the lot. The Gregory 
survey and maps, original Exhibits A and B, illustrate this 
theory:, said Map B giving the true boundaries of the said lot 
and purports to give the incorrect northern and southern 
boundaries as plaintiffs contend they were staked out by the 
defe1!dant. These erroneous boundaries are the lines from 
the points A to B and a line extended to the east from point 
C as marked on the said plats. Gregory makes the statement 
in hh; certificate on Map B, which he signed in his official 
capacity as follows: 
"Points A, B & C on this map, pointed out to me by Mr. 
Hodges as corners used by Mr. Marrow in the sun1ey of 
Oct., 1940. '' 
The survey of Oct., 1940, is the one the plaintiffs claim to 
have been erroneous. :Mr. Hodges was the counsel for plain-
tiffs. He did not testify. 
The hearsay statement within itself is error as stated by 
Prentis, C. J., in Franklin d: P. RJJ. Co. v. 8hoernaker's Corn-
1nittcc, 156 Va. 619, 159 S. E. 100, 105: 
"Defendant offered in the evidence a surveyor's map pur-
porting to show the situation at the place of the accident.. A 
map which is a map and nothing more is, of course, competent. 
This undertakes to show matters which were in dispute 
21 * -where the motorman was when he *first applied his 
brakes, where he was when Shoemaker first went upon 
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the track, etc .. , all of which was beyond the proper functions 
of a map and incompetent. It should have been rejected." 
And in 32 C. J. S., p. 638: 
'' A map, diagram, or a like instrument having marks or 
written memoranda thereon which may be taken by the jury 
as evidence should not be admitted.,., 
This hearsay testimony with the map, Exhibit B, which 
were introduced as original evidence is the plaintiffs' case. 
This evidence tends to controvert defendant's contention that 
he could not have used the bent iron pin A as the northeast 
eorner of the land because the eastern boundary line could 
not have the magnetic bearing as used by him and have been 
extended from that point through the chopped fore and aft 
pine tree, which was admittedly in the true eastern boundary 
line. Exhibit B tells the jury that the surveyor ancl Mr. 
Hodges say that the point marked "Bent Iron in Road-A'' is 
on an elongation of the true eastern boundary line, when 
every witness, including the said surveyor, says that it is 
not. 
3. BURDEN OF PROOF OF ERROR IN ESTABLISHING 
BOUNDARY IJNES BY LAND SURVEYOR. 
The only instruction granted as to the burden of proof in 
this cnse was Instruction X (R., p. 36) as follows: 
''The Court instructs the jury that the burden of proof 
is upon the plaintiffs to prove by a preponderance of the evi-
dence that the defendant, Marrow, set up certain stakes er-
. roneously in. surveying the lot eonveyed by Bugg to the said 
plaintiffs, which caused the plaintiffs to place their house 
within 61,6 feet of the line of Virginia Street rather than 25 or 
30 feet back of said line of said Virgfoia Street.'' 
22• ·The instruction fails to tell the jury that the plain-
tiffs should use due diligence in ascertaining· the stakes 
placed by the defendant to mark the corner of the lots., and 
that the burden was upon the plaintiffs to prove that they 
ascertained where the defendant placed the corner stakes of 
their lot; the location of said stakes; that said stakes were 
not the true corners; and that they were misled by the de-
fendant's error. This instruction also fails to tell the jury 
that if the plaintiffs did not bear the burden of proof, that 
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they must find for the defendant. It will be noticed that all 
of the other instructions direct the jury as to their action in 
the event of the facts therein contained, but this instruction 
gives no such direction. Under these circumstances, the 
court should have granted Instructions 2, 3, 4 and 5 (R., p. 
37), as there were no other instructions properly stating the 
burden of proof on the plaintiffs. These instructions told 
the jury that the burden was upon plaintiffs to prove the mis-
take of the defendant and that they were damaged by such 
mistake. There are no instructions given to this effect, and 
as stated by Prentis, J., in Russell Lu11iber Co. v. Thompson, 
&c., 137 Va. 3.86, 119 S. E. 117, 120: 
"It is ·clear to us that the defendants, under the evidence, 
were entitled to have the jury instructed as to the burden 
of proof. There were no other instructions given which 
covered this point, so that the refusal to give these or their 
equivalent was erroneous, and it is not necessary to amplify 
this conclusion.'' 
23• ~coURT'S LIMITATION ON ARGUMENT OF 
COUNSEL AND MAKING REMARKS THAT 
TEND TO CONFUSE THE JURY. 
Instruction D (R., p. 35) tells the jury: 
'' * * * the damage wou]d be the cost to move plaintiffs' 
residence back * * * together with such other dm,wges as 
naturally flow there! rom, • * •.' '. (Italics supplied.) 
Phtintiffs' counsel in arguing the amount of damage stated: 
"-that the jury had heard the testimony as to what it 
would cost to move the house, but that was not all the dam-
age. Who was going· to take Rowley Ferguson and his family 
in while this moving is going on? ,vm the blue sky be their 
only shelted'' (R., p. 40.) 
In answer to the statement in the above instruction and 
argument of counsel for plaintiffs, defense counsel attempted 
to argue to the jury that from the evidence it could readily 
be concluded that the residence in question would never be 
moved and, therefore, the Ferguson family would not be 
damaged by being deprived of shelter. The court, however~ 
ruled out this argument and told the jury to disregard it (R., 
p. 40). 
18 Supreme Court of Appeals of Virginia 
'fhtre was no evidence that the house would have to be 
either moved or abandoned while it was being moved. The 
court instructed the jury that the damage would be the cost 
of moving· the house and incidental damage, but refused to 
permit counsel to argue the probability or necessity for mov-
ing upon the ground, as stated in the presence of the jury: 
'' The testimony is that the house is on the plaintiffs' lot 
and they cannot be required to inove it" (R., p. 41). 
'l'he court then refused to permit counsel to point out that 
if the house was not moved then the plaintiffs would not be 
damug·ed for want of shelter as they claimed. In these cir-
cumstances, the issues and the law become confusing and the 
remarks of the court in regard to the argument of coun-
24 * sel for defendant *would tend to lead the jury to be-
lieve that there was little merit in defendant's case. 
These remarks were : 
The Court: "That argument is highly improper and the 
jury will disreg·ard it,'' and-
The Court: "Mr. Cook, I have warned you several times 
you must confine your remarks to the testimony and issues 
of this case. You know that you are not doing so, and unless 
you clo so strictly, I am going to make you sit down.'' 
CONCLUSION. 
In conclusion it is submitted that in all cases of damage 
to property, the amount is measured by the depreciation in 
the market value, unless some special reason is shown to the 
contrary. There was no such reason or special damage in 
this case. 
No question as to the title to the property under consid-
eration was involved and the instruction to the jury that the 
elaimed map of the erroneous survey became a part of the 
public record of the title, suggested to the jury an element of 
damage that they had no right to consider. 
The surveyor's map introduced in evidence during the 
course of the trial showed three points as being on a straight 
line when it is conclusively shown not to be a fact. It should 
not be filed as an exhibit to prove such matter when it is con-
trov{~rted; nor should a map contain hearsay statements as 
to controverted matters. 
A litigant has the right to have the jury instructed as to 
whom is the burden of proof. 
I 
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25* *The Court should construe liberally the rights of 
freedom of speech iu considering counsel's argument 
to the jury, and should not make statements that would con-
fuse the minds of the jury or reflect upon counsel 
Counsel for petitioner desire to present orally reasons why 
a writ of error and s·upersedeas should be allowed, and state 
that a copy of this petition was mailed Y.· l\L Hodges, Es-
<1uire, opposing counsel, on July 29th, 1943, and he was then 
advised that on that date the petition and record in this case 
would be filed with Justice · Edward W. Hudgins at Chase 
City, Virginia. 
Counsel desire to adopt this petition as their opening brief 
-0r a part thereof .. 
1\T. HENRY COOK, 
DRURY H. MARROW, 
By C<;mnsel. 
HUTCHESON & HUTCHESON, 
Counsel 
I, John Y. Hutcheson, of Boydton, Va .. , Attorney at Law, 
practicing in the Supreme Court of Appeals of Virginia, dQ 
certify that in my opinion the judgment complained of in the 
foregoing petition should be reviewed by the Supreme Court 
of ApJJeals of Virginia. 
JOHN Y. HUTCHESON,. 
July 29, 1943. Received~ 
EDW. W. HUDGINS. 
October 4, 1943. "\Vrit of error and superselleas awarded 
by the court Bond $1,500. 
M.RW .. 
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RECORD 
.~ 
VIRGINIA .. ' 
. .' 
In the Circuit Court of Mecklenburg County .. 
Rov..-ley Ferguson and A. H. Ferg'Uson, Plaintiffs 
v. 
Drurv H. Marrow, Defendant 
.. I 
PLEADINGS AND ORDERS .. 
Tb,~ following constitutes a copy of the Notice of Motiorn 
for ,Judgment, the pleadings- :filed and the orders of the Court,, 
which constitute the record in this case. · 
NOTICE OF :MOTION FOR JUDG:MENT. 
Duly served and filed March 25, 1943. 
'' To Drury H. Marrow: 
You will take notice that on April 19, 1943, at 10 :00 .A.. M., 
at its Courtroom., Boydton, Virginia, plaintiffs will move the 
Circuit Court of Mecklenburg County, Virginia, for a judg-
ment against you in the sum of One Thousand Two Hundred 
Fifty ($1,250.00) Dollars due by you to them. for the follow-
ing wrongs, to-wit: 
That during the month of· October, 1940, the plaintiff,. 
Rowley Ferguson, negotiated with one Robert H. Bugg for 
the purchase of a lot of land in the Town of South Hill, Vir-
ginia, which was to front sixty ( 60) feet on the South line of 
Virginia Street, and run back between parallel 
page 2 ~ lines, in a southerly direction, for a distance of two 
hundred twenty (220) feet. This lot was to be cut 
from two other lots., shown as Nos. 22 and 23, Sec. 3 of the 
Ben Matthews property, both of which were owned by Bug·g~ 
At the point that said sixty (60) foot lot was to be cut from 
the other lots Virginia Street was undeveloped, without estab-
lished sidewalks, or curbing·; and, in order that the pfaintiff, 
Ro"ley Ferguson, might know the exact location and posi-
tion of his said lot, he required of Bugg that a survey ancl 
y,lat thereof be made, and said lot to be marked on the ground, 
by establishing· permanent corners thereof with stakes, and 
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for that purpose, Bugg called in the defendant, Drury H. 
:Marrow, who holds himself out as duly qualified., certified and 
competent land surveyor, being so licensed, to cut off, plat, 
and mark said land on the ground. On the 18th day of Octo-
ber, 1940, you, Drury H. l\Iarrow, pursuant to your employ-
ment, well knowing that the said survey, plat and markings 
on the ground were being done to convey said lot to plain-
tiffs, and for the sole benefit of them, went on the said ground 
and made a survey thereof., and marked the corners of said 
lot being acquired by plaintiff, and drove into the ground at a 
place to represent the true corners of said lot, certain iron 
pins, both front and rear, made a plat thereof, by use of which 
the said Robert H. Bugg and wife, by their deed dated Octo-
ber 24, 1940, conveyed to A. H. Ferguson, plaintiff, wJ.10 took 
title to same solely as security for certain money he was ad-
vancing Rowley Ferguson, plaintiff, with which he was to 
eonstruct a residence thereon, and as trustee only by which 
was a conveyed Jot fronting 60 feet on the South 
page 3 ~ line of Virginia Street., and running back between 
parallel lines 220 feet, and being •'Lot #2 a~ shown 
and designated on a certain plat of a part of Lots 22 and 23 
in Sec. 3 of Ben Matthews' propei~ty in South Hill, Virginia, 
made by Drury H. :Marrow, C. L. S .. , on October 18, 1940", 
which deed was admitted to record in the Clerk's Office of 
this Court, and the. iron pins, designating the two front cor-
ners of said lot, were securely and permanently planted into 
the ground. 
Thereafter, the plaintiff, Howley Ferg·uson, began the con-
struction of a substantial residence thereon., and to properly 
locate his dwelling· on his Jot, within the building- line estab-· 
lished on said street, determined to place the front body of 
his residence approximately 30 feet back from the South line 
of Virginia Street, and in reliance on the well established 
front corner marker pins, as planted by Marrow, he measured 
from said corner pins, back for a distance of 30 feet, and lo-
cated the front of his residence, then begun, and at that point, 
completed the construction of his home. Sometime after com-
pleting his home, and when a nearby property was being- sur-
veyed to establish corners, it was discovered that said Mar-
row, defendant., had made a survey extending· 25 feet into 
Virginia Street, and had established, and Iparked on the 
ground with said iron pins, the corners of plaintiffs' lot 25 
feet north of the South line of Virginia Street, which street 
had long since been dedicated to the Town of South Hill, Vir-
ginia, a municipal corporation, and it was discovered that 
plain.tiff's house, constructed in reliance on the survey and 
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markings made by the defendant, was to all intents and pur-
poses, without any lot frontage between his build-
page 4 ~ ing and the street, and the corner of the stoop or 
step to the front entrance of his home was within 
the limits of said Virginia Street, us previously dedicated. 
That defendant was grossly negligent in the premises, and 
by tho exercise of reasonable care could have properly estab-
lished said lot without the southern line of Virginia Street, 
but he negligently, .hurriedly and carelessly surveyed and cut 
off unto the plaintiff a block 60 feet wide and 25 feet deep 
extending· into and being a part of Virginia Street, and caused 
plaintiff, in reliance on said survey and markings, to build 
his home in the street, i.n violation of all building rules and 
reg·ulations, and said neglig·ence of Marrow, defendant, has 
cau~ed damage of $1,250.00 to plaintiff's property, and he is 
now called on to move his home back onto his lot, and without 
the street., which will entail a great expense to him. 
And thus this notice for judgment. 
ROWLEY FERGUSON and 
A. H.FERGUSON 
By Counsel 
(Signed) Y. l\I. HODGES 
Counsel.'' 
DEMURRER. 
Filed April 19, 1943. 
The demurrer of Drury H. Marrow, defendant; to a notice 
of motion for judgment filed against him in the Circuit Court 
for Mecklenburg· County, Virg·inia, by Rowley Ferg·uson and 
A. H. Ferguson, plaintiffs. 
page 5 ~ The said defendant, hy his attorney, says that 
the notice of motion for judgment. filed in this pro-
ceeding is not sufficient in law, and states the grounds of de-
murrer relied on to be as follows~ 
---1-
The notice of motion for judgment filed herein does not 
allege any contractual relation bet.ween the plaintiffs and the 
defe!ldant. 
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-2-
No privity of contract is shown between the plaintiffs and 
the defendant. 
-3-
The only neg·lig·ence alleged is that arising from .contract 
made and entered into between the defendant and one, Robert 
H. Bugg, a third person, and one not aligned as a party to 
this proceeding·. 
-4-
The plat made by Drury H. Marrow, Surveyor., dated Octo-
ber 18, 1940, was made as a result of the employment of the 
said surveyor by Robert IL Bug·g, the owner of the land de-.. 
sc.ribed in the plat, and the aforementioned plat marks out 
by mE tes and bounds land in addition to and other than that 
later sold by the said Robert H. Bugg to A. H.. Ferg'Uson. 
-5-
Tlm def endalit, Drury H. Marrow, bas had no contractual 
relations of any nature with the defendants in connection 
with the land shown on the plat mentioned herein, 
Jmgc B } nor are any such contractual relations alleged in the 
notice of motion for judgment .. 
-6-
The sole negligence laid to the defendant is alleged to be 
the breach of a duty created by contract, and the notice of 
mot.ion for judgment shows on its face that the contract was 
made witl1 a person not a party to this proceeding, nor is it 
alleged that the contract was made for the sole benefit of the 
p luir: tiffs .. 
-7-
It is not alleged tliat the performance of the contract made 
between the said Drury H. Marrow and the said third per-
son, Robert H. Bugg, involved anything or instrumentality · 
inherently dangerous in nature which might create a duty 
owed to the public, but., on the contrary, the motion for judg· 
ment plainly shows that the defendant, Drury H .. Marrow. 
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was employed by Robert H. Bugg, a third person, to measure 
and plot lands owned by Robert H. Bugg, a part of which was 
later conveyed by the aforementioned Robed H. Bug·g to A. 
H. Ferguson, one of the plaintiffs in this action at law. 
-8-
The notice oi motion for judgment alleges no privity of 
contract between the parties thereto but, on the contrary,. 
distinctly shows. that there has not been any contractual rela--
tions whatever between the persons aligned as parties. 
-9'-
T.he plaintiff, A.H. Ferguson, is a purchaser, un<.ler- a gen-
el'al warranty deed, from Robert I-I. Bugg and Lula Bugg., his. 
wife, but the plaintiffs have brought the action not against 
the grantors in the aforementioned deed, bnt against the sur-
veyor employed not by the grantee, but by the grantor. 
-1.0-
The motion for judgment alleges tl1e negligent performance-
of a contract by· the defendant to which the plaintiffs were 
not parties and fails to allege any factual situation upon 
which can be based any duty owed by the defendant to the 
plaintiffs. 
-11-
N egligence in the pe_rformance of the contract alleged lias 
been complained of by persons who, admittedly, are strang·ers 
the-reto·, 
DRURY H. MARROW, Defendant 
By (Signed) w·. HENRY COOK,. 
His Counsel 
Dated at South Hill, Virginia, this the 16th day of April, 
1943. 
W. HENRY COOK, p. d. 
ORDER ENTERED .APRIL 19, 1943. 
'' This day came the plaintiff., by counsel, and moved the 
Court that they be allowed to amend their Notfoe of Motion, 
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to which the defendant, by counsel, objected, which 
page 8 ~ objection the Court doth overrule, and doth grant 
the motion of Plaintiffs, and they, by counsel, at 
the bar of the Court accordingly amended said Notice of Mo-
tion by insertion on page two, line three, after the word '' em-
ployment'', the following language: 
"well knowing that said survey, plat and marking·s on the 
ground were being done to convey said lot to plaintiffs, and 
for the sole benefit of them.'' 
To which action of the Court the defendant excepted, and 
thereupon filed l1is demurrer to Plaintiffs' amended notice 
of motion. 
Upon hearing the argument on the demurrer the Court doth 
overrule said demurrer and the defendant by counsel E\X-
copted to the action of the Court. 
PLEA OF NOT GUILTY. 
Filed April 26, 1943. 
The said defendant, by his attorneys, comes and says that 
lie is not guilty of the premises in this action laid to his 
charge in the manner and form as the plaintiffs have com-
plained. And of this the said defendant puts himself upon 
the country. 
(Signed) HUTCHESON & HUTCHESON 
(Signed) vV. HENRY COOK, p. d. 
ORDER ENTERED APRIL 26, 1943. 
This day came the def enclant, by counsel, and filed his plea 
of not guilty. 
page H ~ ORDER ENTERED APRIL 26, 1943. 
This day came the parties, by counsel, and joined h,sue. 
Then came a jury of nine persons selected and summoned ac-
cording to law, two of whom were stricken from the panel, 
one by the attorney for the defendant. The remaining seven 
constituted the jury as follows: S. D. Love, J. ,v. Propst., 
A. F. Drumwrig·ht, Hunter G. Willis, ,T. D. Elam, Herbert P. 
· Farrar and J. 1V. Hamlin, upon hearing- part of the evidence, 
the defendant, by counsel, objected to the evidence as to the 
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damage, if any, was the difference between a fair market 
value of the property within the true boundaries and a fair 
market value of the property within the boundaries claimed 
by the plaintiffs as laid out by the defendant, which motion 
the Court overruled and the defendant, by counse~. excepted. 
The Court instructed the jury to speak to no one or allow 
anyone to speak to them concerning this case until they re-
turn to Court Wednesday, the 28th day of April, 1943, at 10 
A. M. and this case is continued. 
ORDER ENTERED APRIL 28, 1943. 
This day came ag·aiu the parties, by counsel, and the jury, 
impanelled and sworn in this case on April 26, 1943, appeared 
in Court in pursuanc·e of their adjournment, and upon being 
})olled, was ascertained all present. 
Upon hearing the conclusion of the evidence, having re-
ceived their instructions, having heard the argument of coun-
sel., the jury retired fo their room to consult of 
page 10 ~ their verdict and, after sometime returned into 
Court and rendered the following verdict :· ''We 
the Jury find for the plaintiffs and assess their damage at 
$1,000.00.'' 
Thereupon, the defendant moved the Court to set aside 'the 
verdict of the ,Jury, which motion is continued until Friday, 
April 30, at which time the grounds of said motion are to be 
presented in writing to the Court, and this case is continued. 
ORDER ENTERED APRIL 30, 1943. 
This day came again the partir.s, by counsel, on the .con:. 
tinuance of the motion to set aside the verdict in this case as 
follows: 
1. The verdict of the jury was contrary to the law and the 
evidence, and without evidence to support it. 
2. The Court erred in rejecting· proper evidence offered by 
the defendant. · 
3. The Court erred in admitting improper evidence offered 
by ·the plaintiff. 
4. The Court, notwitl1stancling- objection made by the de-
fendant, permitted counsel for the plaintiff, in his summation 
before the jury, to refer at length to matters not given in evi-
dence and to point out and emphasize facts with reference 
to the plaiutiff 's family, his economic status, his straitened 
financial circumstances, and other matters and things calcu-
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lated to excite the sympathy of the jury and to appeal to its 
passions and prejudices. 
No exception was made at the time the argument was made 
und it was only brought up on this motion 2 days later. 
5. The Court, over objection made by the de-
page 11 } fendant, interrupted defendant's counsel, in his 
summation before the jury, and compelled such 
counsel to spend a part of the time devoted to argument in 
an effort to show the ·Court that the argument was based 
solely upon counsel's notes of what had. been given in evi-
dence or made the subject of comment by plaintiff's counsel, 
and that the effect of thes.e interruptions, interlarded with 
defendant's counsel's necessary explanations of what his 
notes revealed had been given in evidence, and the Court's 
version of the evidence, all of which was done before the 
jury, was such as to prejudice the- defendant's case ancl indi-
cate the Court's opinion relative to the weight of the evi-
dence. 
Counsel's time was extended bv the Court. 
6. The evidence-and all the evidence--showed that the sole 
neglig·ence alleged ,,ras that arising from a parol contract 
or verbal agreement made and entered into between the de-
fendant and one, Robert H. Bug·g, a third person, and one not 
aligned as a party to this proceeding, and that the. defend-
ant, Drury H. Marrow, had no contractual relations of any 
nature with the plaintiffs in connection with the land men-
tioned in the notice of motion for judgment, and that there 
is no privity of contract whatever between the plaintiffs and 
the defendant. J\foreover, under defendant's view of the 
evidence it was clearly established that the parol contract was 
made primarily for the benefit of the parties thereto and 
that the mere fact that a third person would ·be effected or 
benefited was incidental. · 
page 12 } 7. The Court improperly overruled the demurrer 
filed by the defendant alleging lack of privity be-
tween the parties for the reason that the record, even after 
amendment made, shows on its fact no privity between the 
parties nor any alleg·ations which bring the notice of motion 
for judgment within the purview of Section Fifty-One Hun-
dred and Forty-Three (5143) or with any of the well-recog-
nized exceptions to the general rule that where the only duty 
which has been breached by the person charged with negli-
gence is a duty created by contrad, it is necessary, in order 
that he be held liable, that there should be some privity of 
eontract between him and the person who has been injured 
by such breach. · 
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8. The Court., despite objection made by the defendant, im-
properly granted Instruction B, offered by the plaintiff, for· 
the reason that the instruction fails to tell the jury that the 
defendant was liable only for an error which resulted in dam-
age to the plaintiffs, and for the further reason that the in-
struction, by every reasonable inference, tells the jury that 
the defendant owed a duty to the plaintiffs, persons with 
whom he had not contracted, with wl1om he- had had no rela-
tions whatever during the performance of the contract, and 
who later became the purchasers of only one of the lots 
marked out on a plat made by the defendant. The instruction 
is also erroneous in that it presents . only a partial .view of 
the evidence and does not even ref er to the matter of markers 
or stakes. which are the crux of the case, and overlooks the-
fact developed in evidence that the stakes placed upon the 
property had not been identified as those relied npon bv the 
plaintiffs and their agents. . " 
page 13 ~ 9. The Court, notwithstanding the objection 
made by the defendant, improperly granted In-
struction C, offered by the plaintiffs, because the uncontro-
verted evidence is tha.t the survey1 according to the Plat 
thereof, is true and correct, and the only question for the 
jury to consider is whether or not the defendant failed to 
stake out the lot in accordance with his survey, and upon the 
further question as to whether the plaintiffs relied upon the 
stakes placed upon the lot by the defendant. 
10. The Court improperly granted Instruction D, offered 
by the plaintiffs, for the reason that it is subject not only to 
the objections stated to other instructions, but also for the: 
reason that it does not state the correct measure of damage,. 
if any, to the plaintiffs, and in that it fails to instruct the 
jury that the measure of damag·e, if any, to the plaintiffs, 
was the excess, if any,, of the fair market value of the prem-
ises according to its true boundaries over the fair market 
value of said premises according to its boundaries as the 
plaintiffs allege were staked out by the defendant. 
11. The Court, notwithstanding objection made by the de-
fendant improperly granted Instruction F, offered by the 
plaintiffs, .for the reason that it is a bare and abstract state-
ment of law not applicable to the factual situation in this 
case. It is objectionable for the further reason that it intends 
.to breed confusion in the minds of the jury and suggests an-
other element of damag·e. In adclition to the objection stated, 
the purpose of this instruction is to ma~mify the importance 
of any alleged error made by the defendant and to infer to 
D. H. Marrow v. R. Ferguson and A.H. Ferguson 29 
the jury that the defendant was a public official 
page 14 ~ engaged in the performance of a public duty. An 
even more serious objt~ction is the fact that. the 
uncontradicted evidence in the case aclmittedlv shows that 
the plat made by the defendant and recorded .in the Clerk's 
Office is true and correct. The instruction, therefore, is con-
trary to the evidence. 
12. The Court, of its own motion, and over objection made 
by the defendant, improperly gTanted Instruction X because 
this instruction presupposes no duty upon the part of the 
plaintiffs to ascertain and distinguish the stakes set up by 
the defendant as corner markers from others that mav have 
been placed upon the property by the defendant iu :iiiaking 
sights and measurements, and fails to instrbct the jury that 
the plaintiffs should have exercised reasonable diligence in 
discovering the corner markers and to determine that such 
corner markers were the markers located and placed by the 
defendant. 
13. The Court, notwithstanding objections made by the de-
fendant, improperly refused to grant Instruction 1., offered 
by the defendant, for the reason that this instruction was 
based upon the facts cleYeloped in evidence and correctly 
states the principles of law applicable to such state of facts 
and that, insofar as defendant's seareb of the decided cases 
in this state has shown, no test has been prescribed, under 
similar circumstances, other than that stated in this instruc-
tion. 
14. The Court, over objection made by the defendant, im-
properly refused to grant Instruction 2, offered by the de-
fendant, in that this instruction embraced all the evidence 
in the case and correctly stated established legal principles 
which should control the jury in their consideration of the 
facts. · 
page 15 ~ 15. Tho Court improperly refused to grant In-
struction 3, asked for by the defendant,- because 
such instruction plainly and properly states the law appli-
cable to the facts in the case. 
16. The Court improperly refm~ed to grant Instruction 4, 
requested by the defendant, for the reason that the language 
of this instruction is strictly in accord with the alle,qata and 
probata of the plaintiffs' case, and the refusal to g-rant this 
instruction was highly 1m~judicinl to the clef endant for the 
.reason that the entire structure of the plaintiffs' case was 
built upon the theory that the bent iron pin was used by the 
defendant as a starting point for l1is survey and to mark the 
northeast corner of the two (2) lots. Plaintiffs' counsel in 
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his opening statement told the jury that the bent iron pin was 
the starting point used by the defendant, his examination of 
the witnesses was predicated upon this theory, and tl1e legend 
and recordings of a map introduced by the plaintiffs, marked 
Exhibit B, clearly shows that the plaintiffs' case was built 
around the bent iron pin, and this theory, which began with 
the opening- statement, was· relied upon by plaintiffs' counsel 
in his summation before the jury. 
17. The Court, despite objection made by the defendant, 
improperly refused to grant Instruction 6, offered by the de-
fendant, for the reasons stated as object.ions to other instruc-
tions refused, and for the further reason that the plaintiffs' 
notice of motion for juclg·ment expressly alleges that the front 
boundary line of the lot purchased by the plaintiffs 
page 16 ~ was not correctly laid out and states specifically 
that the defendant was to establish such line bv 
making permanent corners thereof with stakes., and that the 
defendant's sole duty was limited to marking the corners of 
said lot. ,vi1ich motion the Court overruled and the defend-
ant, by counsel, excepted. 
Thereupon, it is considered by the Court that the plain-
tiffs, Rowley and A. H. Ferg·nson, do recover of the defend-
ant, Drury H. Marrow, the said sum of $1,000.00 with inter-
est from the 28th- day of April, 1943, until paid antl their 
costs by them in this behalf expended. 
The defendant, by counsel, having indicated his intention 
to apply to the Supreme Court of Appeals for a Writ of 
Error and Supe1·sedeas, tl1e operation of this judgment is 
suspended for a period of ninety (90) days upon the defend-
ant or someone for him entering· into a bond before the Clerk 
of this Court in the penalty of the sum of $300.00 witl1in ten 
days from the rising of this Court. 
page 17 ~ Virginia : 
In the Circuit Court of l\focklenhurg County. 
Rowley and A. H. Ferguson, Plaintiffs 
v. 
Drury H. Marrow, Defendant 
EVIDENCE, EXHIBITS, INCIDENTS OF TRIAL, ETC. 
Statement of the evidence introduced in court by the plain-
tiffs and defendant, respectively, on the trial of this case~ 
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L.B .. Smith. 
which was had on April 26t11 and 28th, 1943, and other inci-
dents at the trial in the Circuit Court of Mecklenburg· County:, 
Virg·inia, before the Honorable N. S. Turnbull., Jr . ., the Judge, 
and a Jury. 
Note: All witnesRes, with the exception of the litigants, 
were excluded from the courtroom prior to giving their testi-
mony. Witnesses· were duly sw~rn aud testified as follows: 
L.B. Sl\llTH: 
For Plaintiff-Robert H. Bugg and Rowley Ferguson came 
to his office sometime about two or three years or more ago 
when Mr. Bugg engaged him as an attorney to draft a deed 
conveying to A. H. Ferguson a lot sixty by two hundred and 
twenty feet on the south side of Virginia Street in the town 
of South Hill which lot was to be cut from lots twenty-two 
and twenty-three, Block 3, of a subdivision in said town 
known as the Ben Jv[atthews property. 
The lots owned by Mr. Bugg fronted two hundred feet on 
Virginia Street. The east line ~extended back 318.61 feet and 
the west line parallel thereto extended back 276.06 feet. From 
the northeast corner . of tllis lot composed of the two lots 
aforesaid., Mr. Bugg desired two lots to be sur-
page 18 } veyod off and plotted, the eastern lot to front 65 
feet, and the western lot 60 feet on Virginia Street, 
l)oth to extend back betwee11 parallel lines 220 feet. The 
western lot was the one sold to Mr. Ferguson. He was re-
quested by Mr. Bugg to engage a surveyor to survey and plot 
the lots accordingly. The deed to the lot purcl1ased by Row-
ley Ferg·uson was to be made conveying title to his uncle, A .. 
H. Ferg·uson, who was to bold the title as security for money 
advanced bis nephew. The witness employed Mr. Marrow, 
the defendant, a certified land surveyor, to make the survey 
and plot as requested by Mr. Bugg, tel1ing him the purpose 
of tlle survey, and telling bim to mark the lot on the ground, 
and tliat tl1e plat and survey was being made for Mr .. Fer-
guson, and the lot would be deeded to him and gave him a 
blueprint of the original Ben Mattlwws subdivision and went 
with him upon the property and pointed out certain markers 
as starting· points. In due course, 1\ir. Marrow furnished 
]1im with c~ plat and he wns paid for his services by the wit-
ness and this amount was charg·cd ag·ainst Mr. Bugg·. At the 
request of Mr. Ferguson! made at the time he was engaged 
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Rowley Ferguson. 
by Mr. Bugg·, Mr. Smith had the deed and plot reco1·ded, pay-
ing· the cost therefor and charging the same to Mr. Ferguson. 
Insofar as the witness knows, neither of the plaintiffs ever 
~aw the deed or plat. 
ROWLEY FERGUSON: 
One· of the plaintiffs, testifying in his own behalf. That 
sometime during the year 1940, he purchased of Robert IL 
Bug·g a lot fronting sixty feet on the south side of Virginia 
Street in the Town of South Hill, which lot was to ·extend back 
two hundred and twenty feet in parallel lines from said 
street. . This lot was to be cut from a larger lot owned by Mr. 
Bugg and in their dealing, Mr. Bugg agreed to 
page 19 ~ have the lot being sold surveyed, the corners 
marked, and a plot made. After reaching an 
agreement the witness and Mr. Bugg went to Mr. Smith's 
office. Mr. Bugg requested 1\fr. Smith to have a survey and 
plot made and a deed drawn conveying the lot to A. R. Fer-
guson. -witness requested Mr. Smith to have deed and plot. 
recorded for him. 
He was not present when the survey was made but went 
there late in the afternoon on that day with Sneed Willis. 
At that time they found iron pins freshly driven in the ground 
on all the corners of the lot purchased by him with the ex-
ception of the northeast corner where there was driven in the 
g·round a sweet gum stob. He and l\fr. Willis then stepped 
or measured off thirty-five feet from tl1e south of Virginia 
Street as indicated by the stake marked corners lining up 
his house with the Matthews or S. P. Anderson house, ancl 
tliere, with his foot, marked off the place for his house to be 
built; that he drove a bread truck and was away in the day 
·and got Mr. Willis to show the workmen where to dig the 
foundation and basement to his home the next day after the 
survey was made. Virginia Street was not opened opposite 
his lot at the time, and is still not used beyond his l10me. 
There is a bent iron pin stuck in the ground about 26 feet 
north of the corner of. Ben Matthews lot and Bugg lot., and is 
that distance (26 feet) inside Virginia Street. It seems that 
Mr. Marrow must have designated this pin as the comer. I 
understand now that that pin was driven up there. by one of 
Mr. Matthews' sons merelv to show the western boundarv of 
the Matthews residence lot but not as a corner. Lat~r, ··Mr. 
Mar~ow surveyed the Matthews residence lot ":hen it was 
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S. P. Anderson. R. C. Lambert. 
purchased by Mr .. Anderson and then the true corner was 
discovered between the Anderson or Matthews property and 
the Bug·g· lots and s]Jows that l\fr. Marrow marked my lot 
off as extending 26 feet out in Virginia Street. "\Vhen I dis-
covered this error I sent for Mr. l\farrow. He 
pa.ge 20 ~ came and looked over the property and stated in 
my presence and in th~ presence of my wife that 
a terrible error had been made; that it wa~ his fault, a-rid he 
would do what he could to straig·]1ten it out. !fr. :Marrow 
denied using the bent iron pin in the street as his northeast 
corner of the Bugg lots and stated that on this occasion was 
the first time he ever saw that pin. My house cost about 
$3,600.00. A part of my house is now about six and a half 
feet from the street arid I _have been damaged at least 
$1,200.00. The iron pin put there by Mr. Marrow as the front 
northwest corner of my lot is still there, and is twenty-sh: 
feet in the street. 220 f ect back south from this corner in 
the street, at my southwest corner, is also an iron pin, which 
Mr. Marrow admitted he put there. The bent iron pin twenty-
six feet in the street is not at my corner but was at the corner 
of the lot laid off between my property and :Mr. Anderson. 
S. P. ANDERSON: 
For Plaintiffs. \Vitness stated that he owned the prop-
erty just east of the Bugg property, and on the south side of 
Virginia Street; that when he boug·ht his property about one 
and one-half years ag;o he had it surveyed by Mr. Marrow, 
the defendant, and his Rtreet line and corners eRtablished, it 
developed that l\ir. Ferguson's house was between 5 and 6 
feet from tlie south line of Virginia Street. That his house 
was about 35 feet back from the street line and there is a 
slight c.urve in the street between his home and the Ferguson 
property. That the Ferguson property was, in his opinion, 
worth from $1,000.00 to $1,500.00 less by being· built 6 feet 
from tbe street line, than it would have been had it' been . 
placed back 25 or 30 feet from the street line, as intended by 
Mr. Ferguson. And on cross examination stated· that he 
based the damage on cost of moving it back with-
page 21 ~ out damage to the house. 
R. C. LAMBERT: 
,vitness for Plaintiffs. \Vent with l\fr. Marrow there and 
helped him survey the lot purchased by Mr. Ferguson; Mr. 
34 Supreme Court of Appeals of Virginia 
Sneed W-il.lis. 
Marrow did not go back and run the south line of Virginia 
Street to establish the front of the lot he was surveying 
while I was there. I staved there until he was about 
through, saw him put iron pins on the northwest and south-
east corners of Mr. Ferguson's lot; the pin on the north-
west corner is still there where Mr. Marrow put it, and is 
be15id~ a stick in the gTotmd covered over by a little sand 
washed over it. Could go there and find it in the moonlig·ht. 
I left there before l\fr. Mnrrow :finished putting up the pins 
at the comers of both of the lots he was marking off. It 
was raining· at the time, and Mr. ]\farrow had on a water-
proof suit, and said he wa8 going to stay until he finished. 
Mr. Ferguson's house was built back about 25 ·or 30 feet from 
that iron pin I saw Mr. Marrow put down. J\fr. Ferguson's 
house is about 6 feet from the street line as it has now been 
established. :Mr. Marrow had no one helping· him with the 
survey. The property has been damaged by being built so 
close to the street line, and is not worth as much as it would 
be if it had been built back 25 or 30 feet from the street, 
but can not give an opinion of the amount of damage. 
SNEED ·wILLIS: 
For Plaintiffs. My place of business is in sight of the lot 
bc,ug·ht by Mr. Rowley Ferguson." I saw Mr. Marrow there 
working but paid no attention. Think I went on property on 
the afternoon of the day Mr. Marrow com_pleted his survey. 
I went there with Mr. Rowley Ferguson to locate a site for 
· his house. Corners of the lot were then marked by larg·e 
posts or boards, 2x4 's or 2x2 's several feet hig·b. Diel not 
see the iron pins. V{ e placed the house founda-
page 22 ~ tions about 25 or 30 feet back from the sfreet as 
marked by these posts. Mr. Ferguson was a 
bread salesman and was away during the day and had me 
go there the next day to show the workmen where to dig the 
foundation and basement. W11ich I did, dropping back 25 
or 30 feet from the stakes indicating the corners., as we had 
temporarily marked the day before, and dug the foundation. 
In his opinion, the value of the house, whic.h is now 6 feet 
from the street line, is about $1,000.00 less than it would be if 
it were 25 to 30 feet back from the true street line, where 
they intended it to be; tbat he and Mr. Ferg·uson sighted up 
to )Ir. Anderson's house, and tried to put the ~-,m·g·uson 
house approximately in line with the Anderson house, and 
about 25 to 30 feet from the street. 
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ROWLEY FERGUSON: 
Recalled; forgot to state in his prior testimony that his 
lot was covered with weeds and vegetation, and he drove large 
stobs at the front corner of his lot, by the pins, and along 
the front, the afternoon of the survey, as mentioned by Mr. 
Willis. When Mr. Marrow came to see about the error he 
admitted his mistake and stated that it was nobody's fault 
but his own; that he was in a hurry, and that he used the bent 
iron pin in the street as his starting point. 
S. A. REEKES: 
For Plaintiffs. Stated that he was a carpenter and had 
worked with :Mr. Sturt, a house mover, who was present to 
testify in this case; that he had very little experience in house 
moving, but thought it would cost from $1,000.00 to $1,500.00 
to move the Ferguson house back twenty-five to thirty feet. 
That it was built with white asbestos siding., which was very 
brittle, and it would be very hard to move without serious 
injury and damage. 
Objection: The defendant moved the court to strike out 
this evidence as to damage to the plaintiff, upon 
page 23 } the ground that the damage, if any, is the excess 
of the fair market value of the premises with its 
true boundaries o-ver the fair market value of the premises 
with the boundaries surveyed ancl staked out by the defend-
ant, which motion the court overruled and the defendant ex .. 
cepted. 
E. DOUGLAS GREGORY: 
For Plaintiffs. A certified land survevor. That at the re-
quest of Mr. Hodges, counsel for plaintiffs, he had· gone upon 
the property in question and surveyed it in accordance with 
its true boundaries and the boundaries staked out by l\fr. 
Marrow. He produced plats made by him which were filed 
in evidence marked Exhibits '' A'' and ''B". 
Objection: Counsel for defendant moved to strike out the 
plat marked Exhibit "B" upon the ground that the statement 
therein contained '' Points A., B., & C on this map pointed 
out to me by Mr. Hodges as corners used by l\fr. Marrow in 
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the survey of October, 1940", as hearsay, which motion the 
court overruled and the defendant excepted. 
The witness stated that in running the Manow map from 
the bent pin in the street called "A'' on his plat, the north 
line would extend to Stick "B '' and that he did not dig in 
the ground,. for an iron pin by this stick, and that the point. 
marked iron pin near pig pen '' C '' would be 2.20 feet south 
of the line AB, or corner at the stick. Tl1is point was twenty-
six feet in Virginia Street, according to the original sur-
vey; and that the broken line eastward from point "C'' 
would be the south line of the Marrow plot. That the true-
boundaries of the lots surveyed and plotted by Mr. Marrow 
were the unbroken lines south of the street as shown on his. 
map Exhibit "B" with the northeast corner at the point 
marked ''Iron pipe corner of Fence." 
page 24 ~ On cross examination, the witness admitted that 
the Marrow plot showed no error upon its face or 
that could be checked upon the premises that the bearings 
and measurements shown on that plat were correct, but of 
course, it could have been extended up in the street by start-
ing at points north of the true corners, and that the eastern 
line on plat filed as Exhibit "B'' south of the street was the-
same course and distance as that line in the Marrow plot. 
He then stated that the Bent Iron pin on the sh·eet twenty-
six feet north of the true no1·theast corner of the Bugg lots 
was two feet east of an elongation of the true eastern bound-
ary and if there was a fore and aft chopped tree on the true 
eastern boundary through which the line as run by :M:r. Mar-~ 
row extended, then l\fr. Marrow could not have used the point 
'' Bent Iron A'' on the Gregory plot as the northeast corner 
of the Bugg lots and extended his line south through the 
fore and aft tree with the magnetic bearing·s as shown on the 
Marrow plot and if this was done then all of the bearings on 
the ]\farrow map would have been thrown o:ff and Marrow 
did not stake the lot out in accordance with bis survey. How-
ever., the witness did not see such a fore and aft chopped tree 
on the true eastern boundary of the Bugg lots. 
That the plot filed marked Exhibit "A" shows the same as 
plat marked Exhibit "B'' with the exception that A shows 
more of Virginia S.treet and does not sl10w all of the 
boundaries as run bv Mr. Marrow and does not show the true 
ones of the lot in qu
0
estion and plot B is on a larger rule; that 
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from the iron pin at the southwest corner of Ferguson lot 
shown on the Marrow plot and going·. back north f ol1owing 
Marrow's courses 220 feet you would come to a point twenty-
six feet inside of Virginia Sh~eet. 
page 25 ~ Objection: Thereupon counsel for defendant 
moved the Court to strike from the evidence the 
Greg·ory plot Exhibits "A" and "B" upon the ground that 
these plots, admitted incorrect, are confusing and would only 
tend to mislead the jury. That the whole theory of the plain-
tiffs' case was that the defendant negligently and erroneously 
made his survey from what is described as the bent iron pin 
in the road or street as the northeast corner of the Bugg 
lots and that while the bearings and courses were correct on 
the Marrow plot it placed the lot in question twenty-six feet 
to the north of the true east and west boundaries of said lot, 
and the Gregory plot as drawn and marked off supports the 
contention and in the surveyo.;r's certificate it is stated that 
the plot marked Exhibit "B" is in accordance with the plot 
of the Matthews subdivision which is the controlling plot, 
and the :Marrow plot wl1ich the plaintiffs . claim to be er-
roneous and Points A, B & 0 on this map pointed out to me 
by Mr. Hodges as corners used by Mr. Marrow in the survey 
of Oct., 1940. · The suryeyor admits that the northeast cor-
ner marked on his map as "Bent Iron in Road A'' would 
have to be two feet west of the said iron pin but the east line 
extending south from this pin to the true corner, represented 
by a broken line is shown to be an elong·ation of the true 
eastern boundary of the Bugg lots. Counsel for defendant 
stated to the court that there would be in evidence that there 
was a fore and aft tree on the true eastern boundary of the 
Bugg lots that was chopped hy the defendant at the· time he 
made the survey in question and from the Greg·ory map it 
· would appear to the jury that by placing the northeast cor-
ner of the Bug·g· lots at the iron pin in question the eastern 
boundary of the l\farrow plot would run through the fore and 
after tree. 
,vhich motion the court overruled and the defendant ex-
cepted. 
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MRS. RO.WLEY FERGUSON: 
For· Plaintiffs. ,vife of Rowley Ferguson. "\Vhen Mr. Mar-
row came to see about the survey as requested of ,witnesses' 
husband, after the error was discovered he said it was his 
error and he would do anything· to correct it. 
page 26 ~ Motion: One of the witnesses, a surveyor, sum-
moned by clef endant, bee.a me ill during· the session 
of court and upon advice of his physician was sent home. 
The physician stated to the court that in l1is opinion it would 
be several days before the witness could again attend court. 
Thereupon, counsel for the defendant moved for a con-
tinuance upon the ground that this was a material witness 
and would be the only one in a position to testify to certain 
facts. That the defendant had two other surveyors sum-
moned as witnesses who had checked the Marrow plot with 
the plot of the original plot of the Matthews subdivision., and 
l1ad been on the premises, but had taken no bearing·s or meas-
t1rements, which were made by this witness. . 
The Court overruled the motion for a continuance but 
stated that defendant would he permitted to send another 
surveyor on the premises to take such bearings and measure-
ments as desired. Thereupon, counsel for plaintiffs stated 
that as the defendant had beard the plaintiffs'· case he moved 
the court not to permit the defendant to have such surveyor 
to obtain rebuttal evidence but onlv such evidence as that 
obtained bv the first survevor and that counsel for defendant 
be required to state what ·information the first surveyor ob-
tained, which motion was allowed, and thereupon, counsel for 
defendant stated that they had requested the first surveyor to 
9 µtain the magnetic bearing from the bent iron pin in the 
street, claimed by plaintiffs to be the northeast corner of the 
Bugg· lots as surveyed by the defendant, through a fore and 
aft chopped tree on the admittedly true line, and to measure 
the distance from the said pin through said tree to a point 
parallel to the southern line of a fence around a 
page 27 ~ pig pen lot upon plaintiffs' lot. The court stated 
that the defendant could. send a ~mrveyor upon the 
premises to make siglits and me~surements outlined by coun-
sel hut to make only these and no more. 
J). H. Marrow v. R. Ferguson and A. H. Ferguson 39 
J,V. J. Sturt. Dr-ur.'l/ II. Marrow. 
W. l. STURT: 
For defendant. House mover of long experience.. Cost 
of moving· house 20 or 30 feet $750.00; new septic tank 
$100.00; cost of moving 10 or 30 feet of little difference; 
main cost of raising· and lowering house on its foundation .. 
DRURY H. MARROW: 
The defendant. That sometime in the fall of 1'940 L. B. 
Smith asked him to cut two lots from a plot of land owned 
by R.H. Bugg in the Ben Matthews subdivision in the Town 
of 1South Hill. Mr. Smith gave h~ a copy of the original 
plot of this subdivision and went with liim upon the property 
and pointed out established corners marked some distance to 
the east of plot to be surveyed and re-.subdivided. The ·Mat-
thews subdivision contains some twentv acres of land and 
lies in the southwestern edge of the Town of South Hill. The 
vroperty to the east and north is developed. That to the 
south and west is farm land. The subdivision was made in 
1928 when a public sale was bad. At the time of that sale 
l\fr. Matthews reserved several lots on the south side of an 
extension of Virginia Street upon which he built a substan-
tial residence. This is about the center of the subclivision 
and is immediately east of the Bug·g lots. That property is 
110w owned by Mr. Anderson. At the time of the Bugg sur· 
vey in question the extension of Virginia Street was used 
as a roadway up to the Matthews or Anderson residence. 
Virginia Street runs east and west and extends in a straight 
line from the east to a point near the Matthews or Anderson 
1·esidence and then curves to tbe southward. At the time of 
the Bugg survey in question there was no development for a 
considerable distance to the east of the Matthews 
page 28 } or Anderson residence, none west of it and none 
· .along the northern edge of Virginia Street for 
this distance. However., a block over on the southern lJorder 
of another street called U. S. Higl1way No. 1 in this sub-
division a number of houses lmd been built. The only change 
now in the vicinity described is that the Ferguson residence 
has been built. In this subdivision to .tl1e extreme north and 
east the property, it was cut in small lots. To the south of 
the western extension of Virginia Street there were eight 
lots fronting irregular distanr.es of about a hundred feet on 
the street and running back in straig;ht lines to the south 
boundary of t11e land subdivided, the southern boundary is 
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a straig·ht line. Some of the dividing lines of these lots were 
parallel with each other, but most of them were not parallel. 
These eight lots contained in area from a fraction o-ver an. 
acre to about a half acre. Mr. Smith requested him to cut 
off two lots in the northeast corner of the Bugg property. 
. The eastern lot was to front sixty-five feet on Virginia Street 
and the lot to the west and adjacent thereto was to front 
sixty feet on that st.reet. Both lots were to extend back for 
two hundred and twenty feet from the street in lines parallel 
with the boundary line of the Matthews, now Anderson, resi-
dence property which was the eastern boundary of the eastern 
lot. 
In making his survey, . he started at the markers pointed 
out by Mr. !Smith and ran westward along the south line oi 
Virginia Street as laid out on the Matthews subdivision to 
the corner of the Matthews, now Anderson residence prop-
erty, and the Bugg property which corner he found to be 
marked by an iron pin. · To check this point be then went to 
the southern boundary of the snbdivision, which 
page 29 ~ was the southern boundary of these lots fronting 
along said street, and ran this line to the southern 
corner of the Matthews, now Anderson and Bug·g properties. 
There was no marker at this corner but he found several 
markers along this southern boundary which check with cor-
responding markers along the street as he ran it. Thus be-
ing satisfied tllat he was correct in establishing the northeast 
corner of the Bugg property he used this as his starting 
point and snrveyed off the lots as reqnested. In making this 
survey he placed his transit on each of the six corners and 
drove an iron pin at all of them with exception of the north-
east corner which was already marked by such a pin. He 
made the plot in question from this survey and staked the 
lots off in accordance with his plot. He has rechecked his 
work at the request of Mr. Ferg~1son and finds his plat to be 
correct and knows that he staked the lot off in accordance· 
· with the plot because there is a small chopped pine fore and 
aft tree on the eastern line through which his eastern line 
extended. He could not have extended the Jot in the street 
bv using the pin now described as a bent iron pin in the 
street, as the northeast corner, as this would have given an 
entirely different mag·netic bearing than that shown on the 
plot fqr the eastern line extending through the fo~e and aft 
tree. 
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Sometime last fall, Mr . .Li\..nderson purchased the 1\fatthews 
residence property and at Mr. ....~nderson 's request he sur-
veyed and staked off that property. In making this survey 
he started at the same points he started from in locating· the 
Bugg lots running both the south lines of Virg·inia Street and 
the southern line of the property to the westward and when 
he reached the eastern line of the Anderson property he 
proceeded to survey off the boundary lines. When 
page 30 ~ he came to the western boundary of the Anderson 
property, which is the eastern boundary of the 
Bugg property, he found that the stake be found when his 
first survey was mad~ at the corner on the street was gone, 
and he placed another iron pin tl1ere. He did find that the 
chopped fore and aft pine tree was standing on the line and 
that the iron pin he bad placed at the southeastern corner 
of the eastern Bugg lot he bad surveyed off was then there. 
This pin is now gone. 
He did not tell Mr. Ferg·uson that he had made an error in 
the Bugg survey because he has been unable to find error -in 
his work and on the contrary tho chopped tree and the pin 
which he drove in the ground at the southeast corner of hi~ 
survey, and which he checked about two years ago after his 
survey of the Bugg property, shows that. bis survey was 
correct. He did not tell Mr. Ferguson that he used the bent 
iron pin in the street as a starting point and it is demon-
strated that he did not. He had seen the iron pin at the west 
corner of the Ferg11son lot which Mr. Lambert testified he 
put there and it was 26 feet in the street; that Mr. Fergu-
son's house was 6 feet from the correct street line; that the 
plat prepared by 11im showed courses identical with those on 
the original subdivision, but the plat would not po~sibly fit 
the pins now shown on Gregory's map, if you used the fore 
and aft tree on the east line. 
He does not remember Mr. Lambert being present when he 
made this survey, but does remember Mr. Lambert coming to 
where he was surveying on some occasions and pointing out 
landmarks. That he did not tell l\fr. Ferguson that he would 
do what he could· to correct the mistake. 
page 31 ~ It is true that a surveyor could make a plat by 
setting his instrument on the bent iron pin in the 
street and following the courses shown on the original plat 
of Matthews subdivision, measure the correct distance to 
establish the front corner and by using a tape establish the 
other corners, and fill in the lateral lines as shown on the 
t• 
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original plat, with the·cotuses the same as shown on that plat, 
and make a correct plat, but that he did not do this; that he 
did not check the south line of Virginia Street from U. S. 
Highway No. 1, which was one block north of the lot. 
page 32 ~ S. T. MOORE: 
A certified land surveyor. For defendant. At the request 
of Mr. Marrow he checked the Marrow plot with the original 
plot of the subdivision of the Matthews property and they 
c.heck correctly, so if any one of the corners on the Marrow 
plot was correctly placed then the map made by Mr. Marrow 
is a true survey of the Bug·g property as he was directed to 
lay it off. He saw the chopped fore and aft pine tree on the 
line between the Bugg and Anderson properties ; this tree was 
about four to six inches in diameter at the point at which it 
was chopped. He also saw the bent iron pin in the street 
which plaintiffs claim the defendant erroneously established 
as the northeast corner of the Bugg property. Mr. Marrow 
could not have used that point as the northeast corner of the 
Bug·g property in making his survey and have run a line 
through the fore and aft tree because the bent iron pin was 
about two feet to the eastward of the pine and this would 
have thrown off all the bearings of his plot accordingly. 
HERBERT F. HUTCHESON, JR.: 
A certified land suveyor. For defendant. Same as the 
testimony of Mr. Moore. That he did not measure land or 
grounds. 
S. T. MOORE: 
recalled on next day. Had gone upon the property with his 
instruments and sighted from the bent iron pin in the street 
through the chopped fore and aft pine tree and found the 
bearing to be . . . . degrees off f ~om those given on the Mar-
row plot and on the plot of the Matthews subdivision and 
measuring the depth of the Ferguson lot by using the said 
bent iron pin as the nol'theast cornP.r of the Bugg· property 
it would place practically all of the pig lot supposed to be 
on the Ferguson_ lot south of the southern boundary of the 
F-ergnson lot. 
D. TI. Marrow v. R. Ferguson and A. H. Ferguson 43 
Counsel for plaintiffs thereupon, in the presence of the 
jury, asked the witness on cross examination that 
page 33 } while he was upon the property obtaining the above 
information that he, counsel, came upon the prop-
erty and pointed out pins on the northwest and northeast 
~orners of the Ferguson lot. · 
Objection: Counsel for defendant objected to this state-
ment being made upon the ground that the court had ruled 
that this witness could go upon the property and make only 
such sig·hts and measurements as that heretofore made by a 
surveyor for the defendant, which surveyor was unable now 
to testify, and stated to the court that if any additional facts 
were to be brought out, they would like to send Mr. Moore 
hack and check all the points about which Mr. Ferguson and 
Jiis witness testified, which the court overruled, holding that 
the witness was subject to same examination as the ill wit-
11ess was, and the defendant excepted. 
Counsel for plaintiffs thereupon asked the witness if it was 
uot a fact that he., the witness, saw these stakes.. The wit-
ness stated that he saw the stakes so pointed out by counsel. 
Counsel then asked the witness if these stakes were not cor-
ners if the bent iron pin in the road was used as a starting 
point as claimed by plaintiffs. ;Witness . stated that he did 
not know as he did not measure off thos~ lines. Counsel then 
asked the witness if by merely looking at them he could not 
tell that such was a fact. Thereupon, witness stated that it 
would seem from the eye to be approximately correct. This 
witness stated that the Ferguson house was approximately 
six and one-half feet from the sheet line. 
Counsel for defendant moved tl1e court to strike out this 
evidence or permit tl1em to send the surveyor back to make 
further measurements, which motion the court overruled and 
the defendant excepted. 
INSTRUCTIONS. 
Plaintiffs' Instr•uction B (Granted). 
The Court further instructs the jury that, if you. believe 
from the evidence that the defendant, Drury H. Marrow, held 
himself out to the public as a competent, licensed, and quali-
fied land surveyor, and was employed by R. H. 
page 34 ~ Bugp: to re-survey certain lots in the Town of 
South Hill, to ·mark said lots on the ground, .and 
to make a plat thereof, on which ~ ,conveyance to plaintiffs 
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was to be based, and said facts were known to him, then it. 
was the duty of the said Drury H. :Marrow to exercise rea-
sonable care and skill in surveying, platting and marking said 
land on the ground,, and if he. failed to exercise reasonable 
care and skill, then he was negligent, for which he is liable 
in damages to the plaintiffs in this case .. 
Defendant's Exception. 
Fo1· the granting of plaintiffs' Instruction B, upon the 
ground the instruction does not state to the jury that the de-
fendant is liable only in case he. committed some enor .. 
Whether or not he exercised the proper degree of rare and 
also overlooks the fact that the stakes placed upon the prop-
erty have not been identified as those relied upon by the 
plaintiffs anq their agents, and also in this instruction and 
others that may bear upon the subject are erroneous in that 
there is no privity bet.ween the plaintiffs and defendant. 
Plaintiffs' Instruct-ion'. C (Gra-nfed). 
The Court instructs the jury that the plaintiffs in this case 
had a right to rely on, and accept as correct, the corner mark-
ers placed on the lot by the defendant, according to his sur-
vey thereof, and if you believe that the defendant did not 
exercise reasonable skill and care in so placing· said corner 
markings, and erroneously placed said markers in the street 
of the Town of South Hill, and in reliance· on said error, the 
plaintiffs have sustained damagE-s, then you should find a 
verdict for damages to the plaintiffs., in such amount as has 
'been proven by a preponderance of the evidence. 
Defendant's Exception. 
For the granting of plaintiffs' Instruction C in that the 
nncontroverted testimony is that tlie survey according to the 
plat thereof is correct and the only question for the jury is 
did the defendant fail to stake the lot out in ac-
pag·e 35 ~ cordance with bis survey and if the plaintiffs re-
lied upon the stakes placed upon the lot by the de-
fendant. 
Plaintiffs' Inst·rucf.ion. D (Granted). · 
The Court further instructs the· jury that, if you believe 
from the evidence, the clef endaut was guilty of negligence in 
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the premises, and did in fact, place the corner markers to 
said lots 26 ft. inside of the street, instead of on the correct 
property line to said street, and the plaintiffs, in reliance 
thereon, placed their residence on., or approximately to, to-
wit, within 6% feet of the street line, under the impression 
that there was a yard 25 or 30 ft. in depth in front of their 
residence, then the damage would be the cost to move plain-
tiffs' residence back .so as to give plaintiffs a front yard 25 
or 30 ft. from street line together with such other damages 
as naturally flow therefrom, not exceeding the sum of 
$1,250.00, the amount sued for. 
Defendant '.c; Exception. 
For the granting of plaintiffs' Instruction D in acldit.ion to 
objections stated to other instructions it does not state the 
correct measure of damage, if any, to the plaintiffs, and the 
jury should have been instructed that the measure of the 
damage, if any, to the plaintiffs, was the excess., if any, of 
the fair market value of the premises according to its true 
boundaries over the fair market value of said premises ac-
cording to its boundaries as staked out by the defendant. 
Plaintiff.c;' Instruction F (Granted). 
The Court instructs the jury that a plat of Rurvey made by 
a surveyor, is entitled to recordation in the appropriate 
Clerk's Office of the County or City in which the land sur-
veyed is located, and becomes a part of the public records 
of title to said lands. 
Defo.ndmlt' s Excevtion. 
For the granting of plaintiffs' Instruction F in that it is a 
bare statement of law, has no bearing· upon the de-
pag·e 36 ~ cision of this case; tends to confuse the jury and 
· its only purpose is to lead the jury to believe that 
this gives another element of damage. All tl1e evidence con-
cedes tl1e plot as made by the defendant is correct and is 
therefore contrary to t]ie evidence. 
Court's Instruction X (Grantr.d). 
The Court instructs tlle jury that the burden of proof is 
upon the plaintiffs to prove by a preponderance of the evi-
dence that the defendant, Marrow, set up certain stakes er-
roneously in surveying tlw lot conveyed hy Bugg to the said 
plaintiffs, which caused the plaintiffs to place their house 
within. 6% feet of the line of Yirgfoia Street rather than 25 
or 30 feet back of said line of said Virginia Street. 
• 
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Defendant's Exception. 
For the granting of the Court's Instruction X in that it 
presupposes that there is no duty upon the plaintiffs to as-
certain the stakes set up by the defendant as corner markers 
from those that may have been placed there by the defendant 
in making sites and measurements and fails to tell the jury 
that the plaintiffs must exercise reasonable diligence in dis-
covering the corner stakes. 
Defendant's lnstritctio,i 5 (Granted). 
The Court instructs the jury that the burden of proof is on 
the plaintiff to make out their case by a preponderance of 
testimony, and that if they find the evidence evenly balanced, 
their verdict must be for the defendant. In other words., the 
plaintiffs' claim to recover in this action must be established 
by evidence which in the opinion of the jury outweighs the 
evidence produced by the defendant to resist the plaintiffs' 
claim. If, therefore, in the opinion of the jury, the weight of 
evidence on each side is exactly equal, t11e plaintiffs must 
fail in their recoYery. 
page 37 ~ Defendant's Insfruction 1 (Refused). 
The Court instructs the jU:'ry that if they find for the plain-
tiffs, then their verdict shall be the difference·, if any, in the 
fair market value of the said lot and premises with its true 
boundaries and the fair market value thereof if the boundaries 
were as the plaintiffs claim tl~ey were run by the defendant. 
Defendant's Exception. 
The Court, notwithstanding objections made by the de-
fendant, improperly refused to gTant Instruction 1, offered 
by the defendant, for the reason that this instruction was 
based upon the facts developed in evidence and correctly 
states the principles of law applicable to such state of facts 
and that, insofar as defendant's search of the decided cases 
in this state has shown, no test has been prescribed, under 
similar circumstances, other than that stated in this instruc-
tion. 
Defenllant's Instruct-ion 2 (Refused). 
The Court instructs the jury that in this case the plaintiffs 
·are claiming damage from the defendant in that the said de-
fendant, a surveyor., in esta.blishing the bomularies of the 
lot belo'ligin_q to the plaintiffs and, therefore, unless the plain-
tiffs prove by a preponderance of the evidence the boundaries 
of said lot as laid out by the said defendant and that such 
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boundaries as laid out bv the defendant are not the true · 
boundaries of the said lot, then the jury must find for the 
defendant. 
Defendant's Emceptwn-
The Court, over objection made by the defendant, improp-
•erly refused to grant Instruction 2, offered by the defendant, 
in that this instruction embraced all the evidence in the case 
and correctly stated established legal principles which should 
-control the jury in their consideration of the facts .. 
page 38} Defendant's Instrud·ion 3 (Refused) .. 
The Court instructs the jury that in this case there is no 
duty upon the defendant to establish what he did in making 
.the survey of the lot in question or to prove what he did was 
correct, but in order to recover the plaintiffs must prove the 
boundaries as laid out by the defendant in said survev and 
that the said boundaries were not the true boundaries of 
said lot. 
Defendant's Exception .. 
The Court improperly refused to grant Instruction 3., askecl 
for by the defendant., because such instruction plainly and 
}Jroperly states the_ law applicable to the facts in the case. 
Def c!Jida.nt's Instniction 4 (Refuse<l) .. 
The Court instructs the jury that in this case the plaintiffs 
are claiming damage from the defendant in that the said de-
fendant, a surveyor, in establishing the boundaries of the lot 
belonging to the plainti.ff s measured the boundaries of said 
lot from a poi11t where a pin with a pinion upon it is now 
stuck in the ground near said property and unless the plain-
tiffs prove by a preponderance of the evidence that the de-
fendant made his measurements from said point, then the 
jury must find for the defendant. 
Defendant's Excevtion .. 
The Court improperly refused to grant Instruction 4, re· 
tiuested by the defendant, for the reason that· the language 
of this instruction is strictly in accord with the allega.ta. and 
vrobata of tbe plaintiffs' case, and the refusal to grant this 
instruction was highly prejudicial to the defendant for the 
reason that the entire structure of the plaintiffs' case was 
built upon the theory that the bent iron pin was used by the 
clef endant as a starting point for his survey and to mark the 
11ortheast corner of the two (2) lots. Plaintiffs' counsel .in 
. Supreme· Court of .Appeals af Virginia 
his opening statement told the jury that the bent: 
page 39 ~ .iron pin was the starting point used by the def end-
ant, his examination of the witnesses was predi-
cated upon this theo1~y, and the· legend. and recording of a 
map introduced by the plaintiffs, marked Exhibit B, dearly 
shows that the plaintiffs' ease was built ru:ound the bent iron. 
pin, and this theory, which began with the opening statement,. 
was relied upon by . plaintiffs' counsel in his summation be-
fore the jury. 
Defendoot"s Instruct-ion 6 (Re.fusee[). 
The Court instructs the jury that the· burden is upon the-
plaintiffs to prove by a p1=-eponderance of the evidence and 
that this burden never shifts and in this case the plaintiffs. 
are suing the defendant for the errone-ous establishment of 
the boundary line., that is the corners of the lot purchased by 
them from Bugg, and the burden is· on the plaintiffs to sho,v 
that the said corners as established by the. said defendant 
were erroneous. 
Defendant's Exception .. 
The Court, desp.ite objection made by the defendant, im-
propeT ly ·refused to grant Instruction 6, offered by the de-
fendant, for the reasons stated as objections to other instruc-
tions refused, and for the further rea~on that the plaintiffs' 
notice of motion for judgment expressly alleges that the 
front boundary line of the lot purchased by the plaintiffs was 
not correctly laid out and states specifically that the defend-
ant was to establish such line by making permanent corners 
thereof with stakes, and that the clef endant 's sole duty was 
limited to marking the corners of said lot. 
Plai1itiffs' Instruction E (Refused). 
The Court instructs the jury tlrnt a plat of survey made by 
a surveyor, is entitled to recordation in the appropriate 
Clerk's Office of the countv or citv in wl1ich the land suryevecl 
is located, and becomes a part o(the public. records of title to 
said lands and are records on which those purchasing·, ·or 
otherwis'e using said lands, have a right to rely as 
page 40 ~. to their correctness, and a surveyor making- a plat 
of survey is charged with notice that purchasers 
or owners thereof will rely on tlle same, and it thus becomes 
his duty, in making ~mrveys and plats to exercise clue and 
reasonable care in the preparation thereof; and if you be-
lieve from the evidence in this case that the defendant Mar-
row failed to exercise reasonable care and skill in preparing 
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pag·e 44 f Service accepted this 25th day of June, 1943' .. 
Y .. MELEE HODGES, 
Counsel for Rowley and A. H. Fet-g"uson .. 
CLERK'S CERTIFICATE .. 
I, N. G. Hutcheson, Clerk of the Citcuit Court of Mecklen-
burg County, Vfrgin:fa, do certify that the foregoing report 
of the testimony, objections, exceptions and other incidents: 
of the trial of' the case of Rowley and A. H. Ferguson v· .. 
Drury II. Marrow was lodged and filed with me as Cierk of 
the said Court on the 25th day of June, 1943. 
N. G. HUTCHESON~ 
Clerk of the Circuit Court of Mecklen-
burg County, Virginia. 
I, N. G. Hutcheson, Clerk of the Circuit Court of' l\tiecJden-
burg County, Virginia, do certify that the foregoing is a true· 
transcript of the record in the case of' Rowley and A.H. Fer-· 
guson v. Drury H. Marrow lately pending in said court. 
I further certify that the same was not made up and com-
pleted and delivered until tlie plaintiffs, Rowley Ferg11son 
and A. H. Ferguson, has due notice thereof, and of the inten-
tion of the defendant to apply to the Supreme Court of Ap-
peals of Virginia for a writ of error and superseaeas to the 
judgment therein .. 
N. G. HUTCHESON~ 
Clerk of' the Circuit Court of 1\1:ecklen-
burg County, Virginia. 
page 45 ~ I, N. G. Hutcheson, Clerk of the Circuit Court of 
Mecklenburg County, Virgfoia, do hereby certify 
that the foregoing is a true transcript of the record in the 
above styled action and that the plaintiffs had due notice 
of the intention of the defendant to apply for such transcript. 
Dated this 25 day of .June, 1943. 
A Copy-Teste·: 
N. G. HUTCHESON., 
Clerk. 
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identification, it is agreed by counsel for the plaintiffs and 
counsel for the defendant that they shall be transmitted to 
the Supreme Court of Appeals as part of the record in this .. 
case in lieu of certifying to said court copies of said exhibits. 
And I do further certify that the attorney for the plain-
tiffs had reasonable notice in writing, given by counsel for 
defendant., of the time and place when the foregoing statement 
of the testimony, exhibits, exceptions and other incidents of 
trial would be tendered and presented to the undersigned for 
signature and authentication, and that the same 
})age 43 ~ was presented to me on June 25th, 1943, within less 
than sixty clays after the entry of the :final judg-
ment in said case. 
Given under my hand this June 25th, 1943. 
S. DuVAL l\fARTIN~ 
Juaga 
To Y. M. Hodges, Attorney for Rowley and A.H. Ferguson: 
Please take notice that on the 25th day of June,, 1943, at 
10 :00 A. M., or as soon thereafter as I may be heard, at the 
(murtroom of the Circuit Court of Mecklenburg County at 
Boydton, Virginia., the undersig'Iled wil1 _present to Honor-
able S. DuVal Martin, Judg·e designated to hold the June, 
1943, term of said Court and attend to all the duties thereof 
in the absence of Honorable N. S. Turnbull, Jr., Judge of the 
34th Judicial Circuit, who presided over the trial of the case 
of A.H. and Rowley Ferg·uson ·v. Drury H. Marrow, and is 
now unable to perform the duties of his office due to sickness, 
a certificate of exception containing a staiement of the evi-
dence, exhibhs and other incidents of trial at the above men-
tioned case, which was tried in the said court on April 28th 
and AJ)ril 30th, 1943, to be authenticated by him. 
And also that the undersip;ned will, at the same time and 
JJlace, request the Clerk of said Court to make up and de· 
liver to counsel a transcript of the record in the above en-
titled cause for the purpose of presenting the same with llis 
vetition to the Supreme Court of Appeals of Virginia for a 
·writ of Error and 81.tperse(leas therein. 
DRURY H. MARRO"W, 
·w. HENRY COOK, 
By HUTCHESON & HUTCHES.ON, 
His Attorneys .. 
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ing the blue sky as their sole canopv is also out. And there 
is not damage shown. ~ 
The Court: That argument is llig·hly improper and the 
jury will disregard it. 
Mr. Cook: Now, going to this close friendship of Mr. Mar-
row and the witness, Mr. Lambert, mentioned by :Mr. Hodges, 
I don't know where he got that, but I say to you that Mr. 
Lambert is a much closer friend to Mr. Hodges than to Mr. 
Marrow-
The Court: Mr. Cook, I have warned you several times-
you must confine your remarks to the testimony and issues 
of this case. You know that you are not doing so and unless 
you do so strictly, I am going to make you sit down. 
Objection: To these incidents and remarks, the defendant 
excepted. 
After hearing all the evidence, receiving the instructions 
of the Court and hearing the argument of counsel, the jury 
retired to their room to consult of their verdict and after 
some time returned into court and returned their verdict as 
follows: ''"re., the jury, find for the plaintiffs and assess 
their damages at $1,000.00. '' 
page 42 ~ Thereupon, the defendant moved the court to 
set aside the said vercli~t as being· contrary to the 
law ·and the evidence, for the refusal of the court to admit 
proper evidence and the admission of improper evidence; for 
that the jury were improperly instructed as to the law ap-
plicable to the facts of the case; and for the improper re-
marks of the court and counsel for the plaintiffs in the pres-
ence of the jury and afterwards said motion was reduced to 
writing as set out in the transcript of record and argued by 
counsel, it was overruled by the court and the defendant ex-
cepted. 
I, S. DuVal :Martin, Judge of tlie Corporation Court for 
the City of Lynchburg, Virginia, who has been duly desig-
nated in accorclauce with law to hold the June, 1943, Term of 
the Circuit Court of :M:ecklen burg County, beginning June 
21, 1943, in the place of the Honorable N. S. Turnbull, Jr., 
Judge of said Court, who is unable to preside because of ill-
ness, do, in accordance with my designation as aforesaid, 
certify that the foregoing is a statement of the evidence and 
incidents of trial, together with the objections and exceptions 
of the litigants as stated. 
As to the original exhibits introduced in evidence, as shown 
hy the foregoing report, to-wit: Exhibits A, B, C and D 
(plats) which have been initialed by me for the purposes of 
D. H. Marrow v. R. Ferguson and A.H. Ferguson 4~ 
his survey of plat of the land in question, then, as a matter 
of law, he is responsible to the plaintiffs for damag·es fiowing 
from any errors in the plat of survey made by him of the land 
in controversy. 
ARGUMENT TO JURY AND OBJECTIONS. 
Counsel for plaintiffs in bis opening argument before the 
jury stated, among other things, that the jury could not help 
from believing· that l\fr. Marrow made the error-his g·ood 
friend, Mr. Lambert said he put the stakes where Mr. Fer-
guson said he did. That the usual person built only one home 
during a lifetime and building a home was an important and 
vital thing. That Rowley Ferguson, the owner of the house 
in question, was a poor man; that he was working and trying 
to pay for his home. He was not there the clay Mr. l\farrow 
made the survey, because he could not leave his work; that 
the jury had heard the testimony as to what it would cost to 
move the house, but that was not all the damage. Who was 
going to take Rowley Fergl1son and bis family in while this 
moving is going on f ·wm the blue sky be their only shelter 1 
To which argument no objection was made and no exception 
taken. 
Mr. Cook, of counsel for defense, in arg'Uing to the jury, 
stated in pa rt : 
Now as to the damage-This street in question is a dead 
end street. It was donated fifteen years ago and is not opened 
past this property. 
1\fr. Hodg·es., counsel for plaintiffs. I object, the street is 
public property and can be opened at any time. 
The Court: Objection sustained. 
Mr. Cook: I submit that this is rebuttal argument. 
page 41 ~ Proceeding to argue to jury: 
Now, as to when tl1iR house will be moved. I saw never. 
Mr. Rodges: I object. 
The Court: Objection sustained. The testimony is that 
the house is on the plaintiffs' lot and they cannot be required 
to move it. 
Mr. Cook: That is the measure of clamag·e under the in-
struction of the Court. 
The Court: You must confine your argument fo the evi-
dence. 
Mr. Cook: Proceeding to arg11e to the jury: I am sure 
the Court will agree with me, that if the moving of the house 
is out, the special damage to the Ferguson family for hav-
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